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Application for Commutation

I  CaMn Eugene Biyant Jf, by and through my counsel, Daniel A. Hotwitz, Esq, applying for a
Commutation, and I understand that I must meet ad of the Governor's criteria as established.

I further understand that meeting the requirements set forth in these guidelines is merely a threshold inquiry in the

consideration of Commutation relief. The final determination of whether a Commutation will be granted lies in the

discretion of the Govemor after a review of the petition and the non-binding recommendation of the Board. The

availability of commutation of sentence is not intended to serve and will not serve as a review of the proceedings of

the trial court or the guilt or innocence of the petitioner.

In order to provide guidance to the Board in reviewing commutation petitions and in making its non-binding

recommendation to the Govemor. the Govemor has established the following criteria:

COMMUTATIONS (NON-CAPITAL SENTENCES)

1. The Govemor will give serious consideration to Commutation requests where the petitioner has demonstrated,

by clear and convincing evidence, that:

a. The petitioner has made exceptional strides in self-development and self-improvement and would be a

law-abiding citizen; and either

i. Petitioner is suffering from a life-threatening illness or has a severe chronic disability, said illness or

disability is supported by appropriate medical documentation, and the relief requested would mitigate

said illness or disability; or

ii. Petitioner's parent, spouse or child has a life-threatening illness, said illness is supported by

appropriate medical documentation, and the petitioner is the only person able to assist in the care of

such person; or

iii. Petitioner has been rehabilitated, is no longer a threat to society, has demonstrated, to the extent his

age and health permit, a desire and an ability to maintain gainful employment and fairness supports

the petitioner's application
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Dear Governor Haslam: 
 

Petitioner Calvin Bryant, through undersigned counsel, respectfully 
applies to you to pardon him, or, in the alternative, to commute his 17-year 
sentence for a first-time, non-violent drug crime that he committed as a 22-
year-old college student.  Mr. Bryant has already served more than a decade 
in prison for his crime, and if a commutation is deemed appropriate, he 
respectfully petitions your office to commute his sentence to time served.  In 
support of this application, Mr. Bryant states that, in accordance with your 
office’s guidelines for commutation requests: 
 

(a) He has made exceptional strides in self-development and self-
improvement and would be a law-abiding citizen upon his release; and  
 
(a)(iii) He has been rehabilitated, is no longer a threat to society, has 
demonstrated a desire and an ability to maintain gainful employment, 
and fairness supports his application; and 
 
(a)(ii) His parent—specifically, his mother—has a life-threatening 
illness, said illness is supported by appropriate medical 
documentation, and he is the only person able to assist in her care. 
 

I. Facts Supporting Clemency 
 
 A decade ago, Calvin Bryant was a beloved college student, brother, 
and son who had dreams of playing in the NFL.  At 22 years old, he made an 
error in judgment that led to his conviction for the sale of a controlled 
substance to an adult government informant.  Although Calvin’s first-time, 
non-violent offense occurred at his own residence, because his residence was 
located within 1,000 feet of a school, Mr. Bryant was subjected to an 
intensely punitive, strict-liability, mandatory minimum sentencing 
enhancement that is virtually unparalleled in its severity.  Consequently, Mr. 
Bryant received a longer sentence for committing a first-time, non-violent 
drug offense than he would have received if he had committed a severe, 
violent crime like Rape or Second Degree Murder.  Accordingly, Mr. Bryant 
has spent the past ten years of his life in prison. 
 
 In light of the extraordinary nature of his case and widespread 
agreement that the decade that Mr. Bryant has already spent in prison 
represents sufficient punishment for his first-time, non-violent crime, Mr. 
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Bryant’s clemency application is widely supported even by those who were 
involved in his prosecution. 
 
 For instance, one of the prosecutors who prosecuted Mr. Bryant has 
executed a sworn affidavit stating that: “I would personally not oppose a 
clemency or early release petition by him given the long term of incarceration 
that he has already served and the non-violent nature of the offenses for 
which he was convicted.”  See Exhibit #1 (Affidavit of Rob McGuire).  
Former General McGuire also explained that “I fail to see how an additional 
six years of incarceration will improve Mr. Bryant’s amenability to correction 
or would be required to maintain public safety.”  His affidavit further notes 
that “I additionally fail to see how [Mr. Bryant’s] release at a time earlier than 
2023—and after over nine [now ten] years of incarceration—will deprecate 
the seriousness of the offenses for which he was convicted or significantly 
imperil the public safety.”  Id. 
 
 Moreover, the Criminal Court Judge who sentenced Mr. Bryant has 
indicated his support for Mr. Bryant’s clemency application.  Specifically, in 
a recent order finding that he did not have the authority to resentence Mr. 
Bryant on his own, Judge Steve Dozier wrote: 
 

[T]he Court agrees with the basic argument of [Mr. Bryant’s] 
petition—that his sentence can be viewed as harsh.  While not 
ignoring the important policy rationale that led the Tennessee 
legislature to pass the Act, the fact remains that in certain 
situations, such as with the Petitioner, a strict interpretation and 
enforcement of the Act can lead to sentences that courts and 
some members of the community would be hard-pressed to 
describe as fair.  This is especially true in Davidson County, 
where much of the county, and especially those areas with a 
higher concentration of minority populations, falls within the 
ambit of the Act.  
 
* * * * 
 
[T]he Court notes that it always appreciates individuals who take 
the time to invest in their communities and the laws which affect 
those communities.  This case has garnered the attention of a 
number of such individuals, ranging from the Petitioner’s family 
and friends who wrote letters in support of the Petitioner’s 



-4- 
 

release and who appeared at the instant hearing on this matter 
to support him, to the attorneys and Metro Councilmembers who 
have expressed support of the instant petition.  The Court hopes 
that these individuals, should they desire to do so, would 
continue to take an interest in the Petitioner’s case, whether by 
supporting an application for clemency to the governor or 
working with the legislature to provide an avenue for this Court, 
and other courts dealing with similar situations, to exercise 
judicial discretion in handling such petitions.  As the Court 
observed at the hearing, the Court is not opposed to 
seeing the Petitioner receive relief, so long as there is 
legal authority for that relief.  
 

See Exhibit #2, pp. 26, 28 (Jan. 19, 2018 Order) (emphasis added). 
 
 Furthermore, the current Davidson County District Attorney has 
expressed his support for resentencing Mr. Bryant, stating at a recent 
hearing that “prosecutorial discretion is built into the system to deal with” 
cases like Mr. Bryant’s.  See Exhibit #3, p. 18 (Dec. 15, 2017 Hearing 
Transcript).  General Funk further indicated that, if given the opportunity, 
he would “handle [Mr. Bryant’s] case as we treat all other” cases under 
Nashville’s since-reformed use of Tennessee’s school zone enhancement, 
which his office now applies only to cases at schools or to sales involving 
children.   
 
 Of note, Mr. Bryant enjoys overwhelming support outside the criminal 
justice system as well.  Conservatives support Mr. Bryant’s release.  See 
Exhibit #4 (Letter of David Fox).  Libertarians support Mr. Bryant’s release.  
See Exhibit #5 (Letter of Nashville Libertarian Party).  Leading interest 
groups and advocates concerned with proportionate sentencing support Mr. 
Bryant’s release.  See Exhibit #6 (Letter of Families Against Mandatory 
Minimums, People for the Enforcement of Rape Laws, and the ACLU of 
Tennessee).  Nashville’s Metro Council supports his release.  See Exhibit #7 
(Letter of Metro Council Members).  Countless community members and 
family members, too, support his release.  Indeed, Mr. Bryant’s community 
has supported him and stood by him for years.  See, e.g., Collective Exhibit 
#8 (Affidavit of State Representative Brenda Gilmore); (Affidavit of 
Clinton Gray); (Affidavit of Nashville NAACP President Ludye 
Wallace) (Affidavit of Tennessee State NAACP Chair Marilyn Brown) 
(Affidavit of Chenika Miller); (Affidavit of Janice Blackburn); (Affidavit 



-5- 
 

of Kim D. Ross); (Affidavit of Christal Williams); (Affidavit of LaShana 
Bryant) (Affidavit of Mason Caples); (Affidavit of Allencia Blackburn); 
(Affidavit of Annetta Bryant); (Affidavit of Miesha Bryant); (Affidavit of 
Erica Howse); (Affidavit of Steve Beach) (Letter from Allencia 
Blackburn); (Letter from Annetta Bryant); (Letter from Antoineka 
Stanton); (Letter from Brandon Orr) (Letter from Chenika Miller) 
(Letter from Danielle Duncan); (Letter from Eleanor Whitworth); 
(Letter from Jane Stumpf); (Letter from Janice Blackburn); (Letter 
from LaShana Bryant).   
 
 Further, even without regard to the overwhelming community support 
that Mr. Bryant enjoys, see id., the wildly disproportionate length of his 
sentence alone justifies your exercise of clemency.  Mr. Bryant is the only 
first-time offender in the history of Nashville—and possibly the entire state—
to receive Tenn. Code Ann. § 39-17-432’s intensely punitive sentencing 
enhancement.  Stated differently: Mr. Bryant’s vastly disproportionate and 
possibly unparalleled sentence resulted from a toxic combination of harsh 
mandatory minimum sentencing, race, poverty, and fatally arbitrary 
enforcement.  See Exhibit #9 (Calvin Bryant’s Verified Petition for 
Sentencing Relief).  Given this context, multiple media outlets that have 
examined Mr. Bryant’s case have recognized the grotesque and outrageous 
nature of the sentence that he received under the circumstances involved.  
See, e.g., Collective Exhibit #10 (J.R. Lind, Nashville Case Highlights 
Drug-Free School Zone Reform Efforts: Tennessee’s drug-free school zone 
law is under the microscope as a first-time, non-violent offender fights his 
15 year sentence, NASHVILLE PATCH, Nov. 28, 2017, 
https://patch.com/tennessee/nashville/nashville-case-highlights-drug-
free-school-zone-reform-efforts; C.J. Ciaramella, How a Drug-Free School 
Zone Sent a Tennessee College Student to Prison For 17 Years, REASON (Dec. 
14, 2017 2:12 p.m.), https://reason.com/blog/2017/12/14/how-drug-free-
school-zone-laws-sent-a-te; Steven Hale, Council Members Petition Judge 
Over Drug-Free School Zone Case, NASHVILLE SCENE, Dec. 8, 2017, 
https://www.nashvillescene.com/news/pith-in-the-
wind/article/20985229/council-members-petition-judge-over-drugfree-
school-zone-case; Adam Tamburin, He got 17 years for selling drugs near 
school. Now 12 Nashville officials are fighting on his behalf, THE 

TENNESSEAN, Dec. 8, 2017, 
https://www.tennessean.com/story/news/2017/12/08/nashville-council-
members-urge-relief-man-sentenced-under-drug-free-school-zone-
law/934617001/). 

https://patch.com/tennessee/nashville/nashville-case-highlights-drug-free-school-zone-reform-efforts
https://patch.com/tennessee/nashville/nashville-case-highlights-drug-free-school-zone-reform-efforts
https://reason.com/blog/2017/12/14/how-drug-free-school-zone-laws-sent-a-te
https://reason.com/blog/2017/12/14/how-drug-free-school-zone-laws-sent-a-te
https://www.nashvillescene.com/news/pith-in-the-wind/article/20985229/council-members-petition-judge-over-drugfree-school-zone-case
https://www.nashvillescene.com/news/pith-in-the-wind/article/20985229/council-members-petition-judge-over-drugfree-school-zone-case
https://www.nashvillescene.com/news/pith-in-the-wind/article/20985229/council-members-petition-judge-over-drugfree-school-zone-case
https://www.tennessean.com/story/news/2017/12/08/nashville-council-members-urge-relief-man-sentenced-under-drug-free-school-zone-law/934617001/
https://www.tennessean.com/story/news/2017/12/08/nashville-council-members-urge-relief-man-sentenced-under-drug-free-school-zone-law/934617001/
https://www.tennessean.com/story/news/2017/12/08/nashville-council-members-urge-relief-man-sentenced-under-drug-free-school-zone-law/934617001/
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II. Propriety of Clemency 
 

A.  (1)(a)(iii) Criteria 
 

Mr. Bryant merits clemency under Commutation Standard (1)(a)(iii).  
The fact that Mr. Bryant is not a threat to society and would be a law-abiding 
citizen upon his release is uncontested.  During his term of incarceration, Mr. 
Bryant has also made exceptional strides in self-development and self-
improvement.  Indeed, Mr. Bryant even incorporated his own non-profit 
organization from prison.  Specifically, Mr. Bryant proudly founded 
“Positive Inner City Kids” (PICK), which is aimed at helping inner-city youth 
stay in school and avoid gangs and violence.  See Exhibit #9, p. 42; see also 
Secretary of State Charter Nonprofit Corporation Control # 000810202.   

 
Mr. Bryant also has a job waiting for him upon his release.  See 

Collective Exhibit #8 (Affidavit of Clinton Gray) (“Since Calvin’s 
incarceration we have spoken many times about his plans to become a 
positive example for kids within the Nashville Community. Upon his release 
I am committed to providing a steady job of employment that will assist him 
with his vision of becoming a positive influence for our city.”).  Thus, in 
addition to demonstrating a desire to maintain gainful employment, Mr. 
Bryant has also demonstrated an ability to do so.  See id.  Further, any 
conceivable notion of fairness supports the conclusion that there is no 
circumstance in which it makes sense to punish a first-time, nonviolent drug 
offender more harshly than a rapist or a murderer.  Accordingly, fairness 
supports Mr. Bryant’s application, and he merits clemency accordingly.   

 
A.  (1)(a)(ii) Criteria 

 
 Mr. Bryant also merits clemency under Commutation Standard 
(1)(a)(ii).  Mr. Bryant’s mother has developed multiple medical problems, 
including chronic respiratory failure, and she has come to be dependent 
upon chronic oxygen.  See Exhibit #11 (Letter of Dr. Margaret Stolz).  Mr. 
Bryant’s mother also has allergic asthma and diabetes and cannot be exposed 
to any inhalants that could aggravate her breathing.  See id.   
 

Tragically, Mr. Bryant’s father died during Mr. Bryant’s lengthy prison 
term.  Given his mother’s increasing needs and attention—including 
eradicating mold in her environment, id.—and given that his mother cannot 
afford full-time care, Mr. Bryant merits clemency so that he may assist in his 
mother’s care, which his siblings can no longer handle on their own. 
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Respectfully submitted, 
 

By:       ___________________________                              
         DANIEL A. HORWITZ, ESQ. 

   LAW OFFICE OF DANIEL A. HORWITZ 
   1803 BROADWAY, SUITE #531 
   NASHVILLE, TN 37203 
  (615) 739-2888 
  daniel.a.horwitz@gmail.com 

   
  Counsel for Petitioner Calvin Bryant 

 
Enclosures: 
  

-Exhibit #1 (Affidavit of Rob McGuire) 
 -Exhibit #2 (Jan. 19, 2018 Order of Judge Steve Dozier) 
 -Exhibit #3 (Dec. 15, 2017 Hearing Transcript) 

-Exhibit #4 (Letter of David Fox) 
-Exhibit #5 (Letter of Nashville Libertarian Party) 
-Exhibit #6 (Letter of Families Against Mandatory Minimums, 
People for the Enforcement of Rape Laws, and the ACLU of Tennessee) 
-Exhibit #7 (Letter of Metro Council Members) 

  -Collective Exhibit #8 
(Affidavit of State Representative Brenda Gilmore); 
(Affidavit of Clinton Gray); (Affidavit of Nashville NAACP 
President Ludye Wallace) (Affidavit of Tennessee State 
NAACP Chair Marilyn Brown) (Affidavit of Chenika 
Miller); (Affidavit of Janice Blackburn); (Affidavit of Kim D. 
Ross); (Affidavit of Christal Williams); (Affidavit of 
LaShana Bryant) (Affidavit of Mason Caples); (Affidavit of 
Allencia Blackburn); (Affidavit of Annetta Bryant); 
(Affidavit of Miesha Bryant); (Affidavit of Erica Howse); 
(Affidavit of Steve Beach) (Letter from Allencia Blackburn); 
(Letter from Annetta Bryant); (Letter from Antoineka 
Stanton); (Letter from Brandon Orr) (Letter from Chenika 
Miller) (Letter from Danielle Duncan); (Letter from 
Eleanor Whitworth); (Letter from Jane Stumpf); (Letter 
from Janice Blackburn); (Letter from LaShana Bryant) 

-Exhibit #9 (Calvin Bryant’s Verified Petition for Sentencing Relief) 
-Collective Exhibit #10 (Selected News Articles) 
-Exhibit #11 (Letter of Dr. Margaret Stolz) 
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Exhibit #4 



DAVID A. FOX

__________________________________________________________________________________

                          228 CRAIGHEAD AVENUE

                          NASHVILLE, TN  37205

                          FOXDAVIDA@GMAIL.COM

                          (615) 828-1193

June 29, 2018


Governor Bill Haslam


State Capitol

Nashville, TN  37243-0001


Dear Governor Haslam:


The case of Nashvillian Calvin Bryant, Jr. demonstrates the wrongfulness of Tennessee’s 
drug-free school zone law. I ask that you show mercy to Mr. Bryant by granting him clemency 
and that you push forward efforts to repeal or amend this law.


Now in the 11th year of a 17-year sentence, Mr. Bryant is paying an inhumane price for a non-
violent drug offense that didn’t involve children. Tennessee taxpayers are similarly paying an 
indefensible price to incarcerate Mr. Bryant and many others in similar circumstances.


A graduate of Hillsboro High School who previously had no criminal record, Mr. Bryant was 
repeatedly solicited to sell ecstasy pills by a long-time family friend, a police informant. The 
then 22-year-old made the seriously stupid decision to procure and sell the drugs, for which 
he was rightly convicted. The preposterous length of his sentence resulted from the 
transaction occurring within 1,000 feet of a school. Otherwise, he would have served two or 
three years.


As a law-and-order Republican, I would argue that we are not imprisoning truly violent 
criminals for lengthy enough sentences. Indeed, rapists tend to serve less time than Mr. 
Bryant already has served for his non-violent transaction. Communities like Nashville, or your 
hometown of Knoxville, would be better served if we embraced more humane, reasonable 
and less costly treatment of people like Mr. Bryant and used the freed-up resources to keep 
truly violent criminals away from free society for longer periods of time.


I hope that you give these issues serious consideration and act quickly to show compassion 
for a man who has paid a grossly unreasonable price for his infraction. Your commuting of Mr. 
Bryant's sentence and advancing a more rational law would add an important achievement to 
the final year of your successful tenure as our governor.


Best regards, 


David A. Fox



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit #5 



NASHVILLE LIBERTARIAN PARTY 

Live free, Nashville. 

Governor Haslam,


We write to you expressing our concern over a matter that is important to our local community 

here in Nashville. We have read the articles and heard the stories from our neighbors about Mr. 

Calvin Bryant, a Tennessee State University student and a graduate of Hillsboro High School 

here in Nashville, who has been sentenced to a 17-year sentence for a nonviolent, first-time 

offense.


The government’s purpose is to protect the individual's right to life, liberty, and property. If 

someone is violating the rights of others through force, fraud, or coercion, or deliberate actions 

which place others at significant harm or risk, we support the idea that action must be taken to 

protect and/or rectify such a situation. When we read about the case with Mr. Bryant, the first 

question we tend to ask is “who is the victim?”. From our perspective, the only victim we see 

here at this point is Calvin. When we say this, we are coming from a perspective of empathy 

with the laws that have led to this situation. They were designed to protect our children in our 

communities from the vast negative consequences that drugs usher in, that can change 

children's’ lives forever. We get that, and we will stand beside our lawmakers in regards to their 

sentiment, but certainly not the results.


This law has stolen a significant portion of a life away from a young man that committed a 

crime without either intending to cause harm to anyone nor causing any harm in reality. We are 

using valuable taxpayer dollars to keep this man, who had no previous record and no ill intent, 

in prison.  Beyond that, the local police actually convinced and paid a known repeat criminal 

offender $1,070 of public funds to entrap Mr. Bryant. Such laws and actions are actually 

causing so many members of our Nashville community to grow in a deeper distrust in our 

government when the government is literally being designed to protect our vulnerable in our 

communities.




Your ability to grant clemency is designed to handle these unintended consequences, we urge  

you in  to consider granting Calvin a second chance and the ability to get back to trying to 

make something of himself that contributes to our community in the prime of his life.


We all have one life, and we cannot imagine a decision between consensual adults with 

absolutely no harm being the intention, to cause such a large part of life being stripped away, 

largely to unintended consequences of a poorly designed law with the noblest of intentions. 

You have the opportunity to fix this, and we are hoping you will take a long look at this case 

with both a principled, analytical mind in conjunction with a compassionate posture.


We’ve been watching closely and have observed your support of juvenile justice reform and 

many other aspects of criminal justice reform that we have been proud to hear your voice and 

perspective on, and I truly hope this injustice is something that you can remedy.


Sincerely,


Matt Crum, Chairman


Libertarian Party of Davidson County



 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Exhibit #6 



      May 16, 2018 
 
Governor Bill Haslam  
1st Floor, State Capitol 
Nashville, TN 37243 
 
Dear Governor Haslam: 
  
We write today to urge you to consider granting executive clemency to people serving prison 
sentences that are clearly unjust. Among those people who may merit consideration are those 
convicted of a drug-free school zone violation. While we believe that drug traffickers should be 
held accountable, and prison time may certainly be appropriate, the lengthy mandatory sentences 
imposed on some drug-free school zone offenders are often unjust, ineffective, expensive, and 
counterproductive. The clemency power gives you the authority to recognize and remedy unjust 
punishments or reward the extraordinary rehabilitation of people. Some of those sentenced under 
Tennessee’s drug-free school zone laws merit that relief.  
 
Tennessee’s drug-free school zone law is so broad that it regularly produces unjust punishments. 
The law requires an enhanced mandatory minimum sentence for drug offenses committed within 
1,000 feet of a school, library, park, recreational center, or day care center. In January 2018, 
reporters from Reason Magazine used GIS data from the Tennessee Bureau of Investigation to 
analyze the coverage of Tennessee’s drug-free zones. The data revealed that drug-free zones 
cover roughly 26.5 percent of areas within city limits in Tennessee. The percentage is even larger 
for Tennessee’s major urban areas. Nashville is 27 percent covered, Memphis is 38 percent 
covered, and East Knoxville is 58 percent covered.1 These far-reaching zones have resulted in 
lengthy mandatory prison terms for many low-level drug offenders simply because their days 
were inadvertently and unknowingly spent almost entirely within school zones. 
 
The law’s harsh sentences have been misapplied to individuals who had no direct or indirect 
contact with children during the course of their offense, or who committed their crimes while 
driving through school zones, in the privacy of their own homes, or outside of school hours. This 
runs counter to the law’s stated intent of protecting children from drugs. 
 
Calvin Bryant, for example, received significant local and national media attention when 12 
Nashville city councilmembers wrote in support of his attempt to seek resentencing from the 
courts in late 2017. Mr. Bryant, a well-liked, smart, promising, athletically gifted young man, 
was arrested in 2008 for selling ecstasy out of his home in the Edgehill Projects to a family 
friend turned confidential informant. Calvin repeatedly brushed off the confidential informant’s 
requests for drugs but ultimately acquiesced to help the informant find money to support his 
family. Because Calvin’s home was within 1,000 feet of a school, he received a 17-year 
mandatory minimum sentence, while the confidential informant received $1,000 in taxpayer 
money for his cooperation. This was Calvin’s first offense. The confidential informant used in 
the arrest had over 30 prior convictions. Perhaps a 17-year sentence could be appropriate for 
individuals who knowingly engage students in the drug trade on school property, but it certainly 

                                                           
1 C.J. Ciaramella & Lauren Krisai, The Myth of the Playground Pusher, REASON MAGAZINE (Jan. 2018), 
https://reason.com/archives/2017/12/18/the-myth-of-the-playground-pus.  

https://reason.com/archives/2017/12/18/the-myth-of-the-playground-pus


Governor Bill Haslam 
May 9, 2018 
Page 2 

 

is not appropriate for a young man who made a foolish decision in his own home, not knowing it 
was within 1,000 feet of a school.  
 
Calvin Bryant’s case, as the Reason Magazine article shows and many Tennessee attorneys can 
attest, is not an exception. Over the last year, a number of families whose loved ones are serving 
absurd sentences have come forward. One is Sara Moore, who received a mandatory eight-year 
sentence for selling just over two grams of methamphetamine to a confidential informant in her 
home, which happened to be within a school zone. Another is Terrance Davis, whose apartment 
was located on the side of his building that fell within the outer limits of a drug-free school zone. 
Had he been in a different unit in the building, his 22-year sentence would not have applied. In 
all these cases, no children bought or sold drugs or were present during the offense. 
 
Tennessee currently spends $10.9 million a year to incarcerate over 430 drug-free school zone 
offenders, some as young as 16, for average sentences of nine years. Of these drug-free school 
zone offenders, just under one-third are first-time, nonviolent offenders. And given the relatively 
low weight thresholds that trigger class B drug felonies in Tennessee, many are not the drug 
kingpins their lengthy mandatory sentences would suggest.  
 
You have stated that you want to address criminal justice reform. Your constitutional power to 
reconsider and adjust unjust and unnecessary sentences allows you to add criminal justice reform 
to your strong, eight-year legacy as governor of Tennessee. We urge you to use your clemency 
power to remedy unjust sentences, including those of deserving drug-free school zone offenders, 
in your final year in office.  
 
We thank you for your time, and we are happy to meet with you and discuss this process should 
you choose to move forward.  
 
Sincerely,  
 
Kevin A. Ring, President 
Families Against Mandatory Minimums 
 
Meaghan Ybos, Executive Director 
People for the Enforcement of Rape Laws  
 
Hedy Weinberg, Executive Director 
ACLU of Tennessee 
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Exhibit #9 
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(Affidavit of former Assistant District Attorney Robert E. McGuire).  Mr. McGuire has 

specifically explained that he “fail[s] to see how [Mr. Bryant’s] release at a time earlier 

than 2023—and after over nine years of incarceration—will deprecate the seriousness of 

the offenses for which he was convicted or significantly imperil the public safety.”  See id.  

Of note, given Mr. Bryant’s extensive roots in a community that still cares for him deeply 

and is still reeling from his loss more than nine (9) years after he began his term of 

incarceration, Mr. McGuire does not stand alone in supporting Mr. Bryant’s re-

sentencing.  See, e.g., Exhibit 2 (Affidavit of State Representative Brenda Gilmore); 

Exhibit 3 (Affidavit of Clinton Gray); Exhibit 4 (Affidavit of Nashville NAACP President 

Ludye Wallace) Exhibit 5 (Affidavit of Tennessee State NAACP Chair Marilyn Brown); 

Exhibit 6 (Affidavit of Chenika Miller); Exhibit 7 (Affidavit of Janice Blackburn); 

Exhibit 8 (Affidavit of Kim D. Ross); Exhibit 9 (Affidavit of Christal Williams); Exhibit 

10 (Affidavit of LaShana Bryant); Exhibit 11 (Affidavit of Mason Caples); Exhibit 12 

(Affidavit of Allencia Blackburn); Exhibit 13 (Affidavit of Annetta Bryant); Exhibit 14 

(Affidavit of Miesha Bryant); Exhibit 15 (Affidavit of Erica Howse); Exhibit 16 

(Affidavit of Steve Beach).  

Critically, among defendants whose sentences were enhanced under Tenn. Code 

Ann. § 39-17-432, Mr. Bryant’s sentence stands in a class of its own.  Specifically, even 

without regard to Mr. Bryant’s youth, his substantially mitigating personal circumstances, 

or the non-violent nature of his crime, Mr. Bryant has the dubious distinction of being the 

only defendant in the history of this jurisdiction to receive Tenn. Code Ann. § 39-17-432’s 

sentencing enhancement for a first-time offense.  See Appendix A-2. 

Given the location-based nature of the sentencing enhancement at issue, Mr. 

Bryant’s sentence was also enhanced dramatically based on his poverty alone.  If, for 
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example, Mr. Bryant had lived in a wealthy, residentially-zoned suburb like Belle Meade, 

then he likely would have been eligible for release after serving just two years and five 

months in prison for the exact same conduct.  See Exhibit 17, p. 3 (Senate Judiciary 

Committee Memorandum).  Because Mr. Bryant lived in the Edgehill Housing Projects, 

however, Mr. Bryant must serve a mandatory minimum sentence of at least fifteen (15) 

years before he even becomes eligible for parole. 

Notably, in the time since Mr. Bryant’s conviction, the Respondent’s use of Tenn. 

Code Ann. § 39-17-432’s intensely punitive sentencing enhancement has also evolved in 

several significant ways.  For example, in 2015 and 2016, respectively, the Tennessee 

Supreme Court held that defendants charged under Tenn. Code Ann. § 39-17-432 are 

eligible for judicial diversion, and that Tenn. Code Ann. § 39-17-432’s enhanced 

sentencing provisions do not apply to convictions for facilitation.  See State v. Dycus, 456 

S.W.3d 918, 929 (2015) (“we hold that the mandatory minimum service provision of the 

Drug–Free School Zone Act does not render offenses committed under the Act ineligible 

for judicial diversion.”); State v. Gibson, 506 S.W.3d 450, 452 (2016) (“[W]e hold the Act 

does not apply to a conviction for facilitation.”). 

Most importantly, however, in the time since Mr. Bryant’s conviction, Tenn. Code 

Ann. § 39-17-432 has been reformed operationally by the Respondent to avoid precisely 

the type of strict liability penalty that applied in Mr. Bryant’s case.  Under the 

Respondent’s reformed policy, Respondent now uses Tenn. Code Ann. § 39-17-432 only 

to enhance the sentences of those who violate its essential purpose of keeping drugs away 

from children.  See, e.g., Teresa Wiltz, Why States Are Taking a Fresh Look at Drug-Free 

Zones, PEW: STATELINE BLOG (Sept. 15, 2016), http://www.pewtrusts.org/en/research-

and-analysis/blogs/stateline/2016/09/15/why-states-are-taking-a-fresh-look-at-drug-
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free-zones (“Funk ran for office in 2014 promising not to prosecute the school zone laws 

unless a child was endangered[.]”) (attached hereto as Exhibit 18). 

Disturbingly, however, before the present Davidson County District Attorney 

reformed the Respondent’s use of Tenn. Code Ann. § 39-17-432 to effectuate the law’s 

actual intent, see id., this jurisdiction wielded the sentencing enhancement applied to Mr. 

Bryant with such a profoundly racially discriminatory impact that its previous use “is very 

difficult to explain on nonracial grounds.”  Washington v. Davis, 426 U.S. 229, 242 

(1976).  Even Davidson County’s own Grand Jury has observed that the Respondent’s 

previous application of the school zone enhancement was arbitrary and capricious.  See 

DAVIDSON COUNTY GRAND JURY, FINAL REPORT (2014), 

http://trialcourts.nashville.gov/wp-content/uploads/2015/05/October-December-

20142.pdf (“The decision to seek increased penalties resulting from school zone violations 

seemed to be arbitrarily reached at times.  The law needs to be applied equally, not 

arbitrarily and capriciously.”) (attached hereto as Exhibit 19).  Although there is 

abundant evidence that people of all races in Nashville use and sell drugs at roughly equal 

rates, 87% of defendants in this jurisdiction who received enhanced sentences under 

Tenn. Code Ann. § 39-17-432 were people of color.  See Appendix A-1.  Additionally, like 

Mr. Bryant, 78% of the Davidson County defendants who were sentenced under Tenn. 

Code Ann. § 39-17-432 were black.  Id. 

For these reasons, and for the additional reasons set forth below, as applied to the 

unique circumstances of his case, Mr. Bryant’s grossly disproportionate sentence: 

(1) Violates the Eighth Amendment to the United States Constitution;  

(2) Violates Article I, § 16 of the Tennessee Constitution; and  

(3) Justifies postponing the execution of the balance of Mr. Bryant’s sentence 
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pursuant to Tenn. Code Ann. § 40-22-101 pending gubernatorial action on an application 

for pardon or commutation.   

Accordingly, the instant Petition for Sentencing Relief should be GRANTED.  As 

grounds for this Petition, Mr. Bryant respectfully states as follows: 

 
II. Jurisdiction and Venue 

 1. This Court has jurisdiction to hear the instant Petition pursuant to Tenn. 

Code Ann. § 40-30-101, et seq.; Tenn. Code Ann. § 40-22-101; Tenn. Code Ann. § 29-21-

101; and Tenn. Code Ann. § 40-26-105. 

 2. Venue is proper pursuant to Tenn. Code Ann. § 40-30-104(a); Tenn. Code 

Ann. § 40-22-101; Tenn. Code Ann. § 29-21-105; and Tenn. Code Ann. § 40-26-105(c). 

 3. The Tennessee Supreme Court significantly reformed Tenn. Code Ann. § 39-

17-432’s sentencing enhancement in both 2015 and 2016.  Gibson, 506 S.W.3d at 452 

(“[W]e hold the Act does not apply to a conviction for facilitation.”); Dycus, 456 S.W.3d 

at 932 (“The mandatory minimum service provision of the Drug-Free School Zone Act 

does not render offenses committed under that act ineligible for judicial diversion.”). 

4. The changes in the Respondent’s application of Tenn. Code Ann. § 39-17-

432—as compelled by Gibson and Dycus—apply directly to the circumstances of Mr. 

Bryant’s case. 

5. Since the time of Mr. Bryant’s conviction, the Respondent has also reformed 

its use of Tenn. Code Ann. § 39-17-432 through a voluntary policy change.  The 

Respondent’s operationally-reformed use of Tenn. Code Ann. § 39-17-432’s sentencing 

enhancement is recent, significant, and similarly applies to the circumstances of Mr. 

Bryant’s case.  See Exhibit 18. 

6. Acknowledged statewide standards of decency regarding the subject matter 
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of this Petition have evolved within the past year.  See, e.g., Exhibit 17. 

7. The claims that Mr. Bryant raises in the instant Petition did not exist—and 

they were not available to him—either at the time of his sentencing or during the 12 

months following his conviction. 

8. Accordingly, Mr. Bryant is without fault for failing to present the claims 

raised in this Petition prior to their becoming legally cognizable. 

9. The sentencing relief compelled by recent reforms to Tenn. Code Ann. § 39-

17-432, coupled with the Eighth Amendment’s evolving standards of decency, require 

retrospective application within the meaning of Tenn. Code Ann. § 40-30-117(a)(1), to 

which this state’s process of collateral review must give effect.  See, e.g., Montgomery v. 

Louisiana, 136 S. Ct. 718, 729 (2016), as revised (Jan. 27, 2016) (“[W]hen a new 

substantive rule of constitutional law controls the outcome of a case, the Constitution 

requires state collateral review courts to give retroactive effect to that rule.”). 

10. Consequently, the claims that Mr. Bryant raises in the instant Petition are 

timely presented and fully cognizable.  See generally Hayes v. State, No. M2016-01094-

CCA-R3-ECN, 2017 WL 4315375, at *2 (Tenn. Crim. App. Sept. 27, 2017). 

 
III.  Parties 

 11.  The Petitioner, Mr. Calvin Eugene Bryant, is serving a 17-year mandatory 

minimum sentence for a first-time, non-violent drug offense that was enhanced pursuant 

to the provisions of Tenn. Code Ann. § 39-17-432. 

 12. The Respondent, the State of Tennessee, is represented by the District 

Attorney General for Tennessee’s 20th Judicial District. 

 
IV.  Facts and Procedural History 

 13.  Calvin Bryant is a beloved former college student and erstwhile pillar of his 
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community who is serving a 17-year mandatory minimum sentence for a first-time, non-

violent drug offense that he committed when he was just twenty-two (22) years old. 

14. At the time of his arrest in 2008, Mr. Bryant was a budding, successful, and 

beloved young college student who was widely regarded as a pillar of his community. 

15. As a graduate of Hillsboro High School and a standout fullback who had 

recently led his high school football team to the state championship, Mr. Bryant had 

dreams of becoming a professional football player after he graduated from Tennessee 

State University, where he enrolled so that he could stay at home to care for his ill father. 

16.   Throughout his youth, Mr. Bryant was universally adored by his peers and 

his teachers alike, who regarded him not only as a talented athlete, but also as “a 

peacemaker,” a “good student, an intelligent person, and a good problem solver.”  State 

v. Bryant, No. M2009-01718-CCA-R3-CD, 2010 WL 4324287, at *7 (Tenn. Crim. App. 

Nov. 1, 2010). 

17. During Mr. Bryant’s sentencing in the instant case, one of his teachers—Mr. 

Walter Fisher—described Mr. Bryant as a “model citizen” with “impeccable” character 

who was “loving toward his family.”  Id. 

18. Another of Mr. Bryant’s teachers, Ms. Suzanne Frensley—who received the 

2007 Teacher of the Year award for the State of Tennessee—testified that Mr. Bryant “took 

a great interest in the people who live in his neighborhood” and was “very generous” with 

her godmother.  Id. 

19. Ms. Frensley further characterized Mr. Bryant as someone who was “very 

close to his parents and sister” and had “a soft inside and a big heart.”  Id. 

20. Ms. Frensley also noted that Mr. Bryant expressed leadership “on a 

relationship level, caring about people, his family and friends.”  Id. 
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 21. Tragically—not only for Mr. Bryant, but also for his community, his 

teachers, his family, his friends, and the many people who loved him, looked up to him, 

and still care for him today—Mr. Bryant made an error in judgment as a 22-year-old 

college student that altered his life forever. 

22. Specifically, between March and April of 2008, an informant who was 

working for the Metropolitan Nashville Police Department called Mr. Bryant repeatedly, 

showed up at his residence, and ultimately sought and successfully purchased a total of 

320 pills from Mr. Bryant—primarily MDMA—that Mr. Bryant agreed to procure at the 

informant’s request.  75% of the pills tested positive for a controlled substance. 

23. The offense did not involve violence. 

24. The offense did not involve children. 

25. The offense did not occur at a public or private elementary school, middle 

school, secondary school, preschool, child care agency, or public library, recreational 

center or park. 

26. The sales were not made or even alleged to have been made in intentional, 

knowing, reckless, or negligent violation of Tenn. Code Ann. § 39-17-432. 

27. As defined by Tenn. Code Ann. § 40-38-302(4)(A)(i), the offense was 

victimless. 

28. Nonetheless, because Mr. Bryant’s residence in the Edgehill Housing 

Projects was located within 1,000 feet of a school, Mr. Bryant was charged and convicted 

under the strict liability sentencing enhancement codified at Tenn. Code Ann. § 39-17-

432. 

29. Consequently, Mr. Bryant received a 17-year sentence, and he must serve a 

mandatory minimum sentence of 15 years before he even becomes eligible for parole. 
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30. If Mr. Bryant had lived in a residence that was not located within a school 

zone, then he would have been released from prison approximately seven (7) years ago 

for the very same conduct.  See Exhibit 17, p. 3. 

31. Mr. Bryant does not have any other adult felony convictions, misdemeanor 

convictions, or arrests on his record.  See Appendix A-2. 

32. Mr. Bryant’s absence of prior adult criminal history was attributable to a 

combination of youth, his aforementioned behavior as a “model citizen” who had 

“impeccable” character and was “loving toward his family”; and the fact that, after 

graduating from Hillsboro High School, Mr. Bryant “enrolled at Tennessee State 

University and, while in school, worked first for The Tennessean newspaper and then 

Coca-Cola.”  Bryant, 2010 WL 4324287, at *8. 

33. Mr. Bryant has already served more than nine (9) full years in prison for his 

first-time, non-violent drug offense.  See Exhibit 1, ¶ 9. 

34. Because fifteen (15) years of Mr. Bryant’s 17-year sentence are mandatory, 

Mr. Bryant will not even become eligible for parole until May of 2023.  Id. at ¶ 10. 

35.  No apparent benefits would inure to society by requiring Mr. Bryant to 

spend an additional 6-8 years in prison for his first-time, non-violent drug offense.  See 

id. at ¶¶ 11–12 (Affidavit of Mr. McGuire) (“I fail to see how an additional six years of 

incarceration will improve Mr. Bryant’s amenability to correction or would be required to 

maintain public safety.  I additionally fail to see how his release at a time earlier than 

2023—and after over nine years of incarceration—will deprecate the seriousness of the 

offenses for which he was convicted or significantly imperil public safety.”). 

36. As a result, former General McGuire—one of the District Attorneys who 

prosecuted Mr. Bryant—actively supports his early release.  Id.  
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37. Specifically, former General McGuire has stated that he “would personally 

not oppose a clemency or early release petition by [Mr. Bryant] given the long term of 

incarceration he has already served and the non-violent nature of the offenses for which 

he was convicted.”  Id. at ¶ 13.  His conclusion in this regard was further based on: 

(1) the non-violent nature of Mr. Bryant’s offense, see id.; 

(2) the fact that Mr. Bryant’s release after nearly a decade of incarceration would 

not “deprecate the seriousness of the offenses for which he was convicted;” id. at ¶ 11; and 

(3) the fact that releasing Mr. Bryant would not “imperil the public safety.”  Id. at 

¶ 11. 

38. At the time that Mr. Bryant was convicted in 2009, the Respondent took the 

position that defendants like Mr. Bryant were not eligible for judicial diversion under 

Tenn. Code Ann. § 39-17-432. 

39. In 2015, however, the Tennessee Supreme Court held that defendants like 

Mr. Bryant actually are eligible for judicial diversion under Tenn. Code Ann. § 39-17-432.  

See Dycus, 456 S.W.3d at 932 (“The mandatory minimum service provision of the Drug–

Free School Zone Act does not render offenses committed under that act ineligible for 

judicial diversion.”). 

40. Given Mr. Bryant’s substantially mitigating personal circumstances; his 

status as a first-time adult offender; and his deep roots in his community, Mr. Bryant 

would have been a strong candidate for diversion if this option had been available to him 

at the time of his conviction.  See generally Exhibit 2 (Affidavit of State Representative 

Brenda Gilmore); Exhibit 3 (Affidavit of Clinton Gray); Exhibit 4 (Affidavit of Nashville 

NAACP President Ludye Wallace) Exhibit 5 (Affidavit of Tennessee State NAACP Chair 

Marilyn Brown); Exhibit 6 (Affidavit of Chenika Miller); Exhibit 7 (Affidavit of Janice 
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Blackburn); Exhibit 8 (Affidavit of Kim D. Ross); Exhibit 9 (Affidavit of Christal 

Williams); Exhibit 10 (Affidavit of LaShana Bryant); Exhibit 11 (Affidavit of Mason 

Caples); Exhibit 12 (Affidavit of Allencia Blackburn); Exhibit 13 (Affidavit of Annetta 

Bryant); Exhibit 14 (Affidavit of Miesha Bryant); Exhibit 15 (Affidavit of Erica Howse); 

Exhibit 16 (Affidavit of Steve Beach). 

41. When Mr. Bryant was convicted in 2009, the State of Tennessee—and this 

jurisdiction in particular—also adopted the position that Tenn. Code Ann. § 39-17-432’s 

sentencing enhancement applied to convictions for facilitation. 

42. In 2016, however, in a case arising out of this jurisdiction, the Tennessee 

Supreme Court held that Tenn. Code Ann. § 39-17-432’s enhancement does not apply to 

convictions for facilitation.  See Gibson, 506 S.W.3d at 452 (“[W]e hold the Act does not 

apply to a conviction for facilitation.”). 

43. Prior to his conviction, Mr. Bryant had the opportunity to resolve his case 

by pleading guilty to the lesser-included offense of facilitation and serving a concurrent 

sentence of eight years.  See Exhibit 20, ¶ 2 (Affidavit of Joy S. Kimbrough, Esq.).  Mr. 

Bryant declined this offer, however, because at the time, both Parties believed that Tenn. 

Code Ann. § 39-17-432’s sentencing enhancement applied to convictions for facilitation, 

meaning that Mr. Bryant would have had to serve 100% of the sentence without ever 

becoming eligible for parole.  Id. at ¶ 3. 

44. An unenhanced facilitation conviction would have rendered Mr. Bryant 

eligible for both early parole eligibility and a significantly reduced sentence.  Accordingly, 

if he had accepted this offer, then Mr. Bryant would have been released from prison 

several years ago.  Bryant v. State, 460 S.W.3d 513, 530 (Tenn. 2015) (“[A] conviction for 

the facilitation of this offense, a Class B felony, could have resulted in a sentence of as 
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little as eight years.”). 

45. Critically, since the time of Mr. Bryant’s conviction, the new District 

Attorney General for Tennessee’s 20th Judicial District has substantially modified the 

Respondent’s use of Tenn. Code Ann. § 39-17-432’s sentencing enhancement to advance 

the law’s expressly stated legislative purpose.    See Exhibit 18. 

 46. Under its current policy, the Respondent no longer applies Tenn. Code Ann. 

§ 39-17-432 as a strict liability enhancement, as it did in Mr. Bryant’s case.  See id. 

47. Instead, to effectuate the law’s intended purpose, the Respondent only uses 

Tenn. Code Ann. § 39-17-432 to enhance the sentences of defendants who endanger or 

intend to endanger children by selling drugs to children or by selling drugs inside a public 

or private elementary school, middle school, secondary school, preschool, child care 

agency, or public library, recreational center or park.  Id. at 4. 

 48. Because the sales at issue in this case were made to an adult government 

informant at the Petitioner’s residence, did not endanger children, and were not intended 

to endanger children, Mr. Bryant’s sentence would not have been enhanced pursuant to 

Tenn. Code Ann. § 39-17-432 under the Respondent’s reformed sentencing policy.  Id. 

49. Thus, in addition to the fact that Mr. Bryant would have qualified for 

diversion or received a significantly reduced sentence under the lesser-included charge of 

facilitation, if Mr. Bryant had committed the very same offense today, then the 

Respondent would not even have sought the 17-year sentence that Mr. Bryant received. 

50. The government’s informant, OCA Number: 188229, had thirty-nine (39) 

separate convictions on his record in Davidson County alone at the time of the drug sales 

at issue in this case.   See Record Check Search Criteria: Knowles, Terrance – D.O.B.: 

1/15/1979, DAVIDSON COUNTY CRIMINAL COURT CLERK, 
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https://sci.ccc.nashville.gov/Search/CriminalHistory?P_CASE_IDENTIFIER=TERRE

NCE%5EKNOWLES%5E01151979%5E188229 (last visited Oct. 22, 2017, 6:54 PM).1 

51. At the time of Mr. Bryant’s arrest, the informant’s criminal record included 

violent felony and misdemeanor convictions for aggravated assault, domestic assault 

causing bodily injury, assault causing bodily injury (three times), simple assault, 

aggravated criminal trespass, and reckless endangerment.  Id. 

52. In exchange for successfully securing Mr. Bryant’s conviction, the 

government’s informant received payments totaling $1,070.00 in taxpayer dollars, and 

he also had his own pending felony charge dismissed.  See generally Bryant, 2010 WL 

4324287, at *3, 5. 

53. The informant has since been indicted for—and convicted of—at least six (6) 

separate criminal offenses in Davidson County alone since helping secure Mr. Bryant’s 

conviction, including several felonies.  The informant also has an additional case pending 

on yet another felony charge.   

54. Consequently, as a result of Mr. Bryant’s conviction in the instant case, the 

Respondent traded the freedom of a beloved pillar of his community for the freedom of a 

violent career criminal and repeat felony offender who is still committing crimes over and 

over and over again today. 

 55. For his part, Mr. Bryant was indicted and tried twice in relation to the 

above-described transactions.  Bryant, 2010 WL 4324287, at *1. 

56. After Mr. Bryant’s first trial, the Court declared a mistrial after several 

jurors concluded that the above-described informant had entrapped Mr. Bryant.  Id.  

                                                   
1 The informant’s name has already been stated publicly in the published appellate record of this case.  See 
Bryant, 2010 WL 4324287, at *1.  Thus, these search terms do not disclose the identity of a confidential 
government witness. 
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(“[T]he defendant was originally tried in October 2008, but the jury was unable to reach 

a verdict. The trial court declared a mistrial, and the case was transferred to a different 

trial court division.”). 

57.  After Mr. Bryant’s second trial, however, Mr. Bryant was acquitted of one 

count but convicted of three counts of selling a controlled substance in a school zone.  Id. 

58. Mr. Bryant’s trial counsel did not request a facilitation instruction at his 

second trial.  See Bryant, 460 S.W.3d at 529 (Tenn. 2015), overruled by Moore v. State, 

485 S.W.3d 411 (Tenn. 2016). 

59. In 2015, the Tennessee Supreme Court held that Mr. Bryant’s trial counsel’s 

failure in this regard did not prejudice him.  See id. 

60. The following year, however, the Tennessee Supreme Court overruled this 

decision in part.  See Moore, 485 S.W.3d at 421. 

61. In November 2016, the Tennessee Supreme Court also held that Tenn. Code 

Ann. § 39-17-432’s sentencing enhancement would not have “appl[ied] to a conviction for 

facilitation.”  Gibson, 506 S.W.3d at 452.  The Court’s mandate issued December 6, 2016. 

62. Of special note, Tenn. Code Ann. § 39-17-432 can be applied to virtually 

every drug sale that takes place in Nashville.  See, e.g., Vincent Wyatt, Drug Free School 

Zones Raise Stakes in Nashville, Tennessee, AVVO (Jan. 11, 2012), 

https://www.avvo.com/legal-guides/ugc/drug-free-school-zones-raise-stakes-in-

nashville-tennessee (“Years ago, Tennessee enacted the Drug Free School Zone laws 

aimed at enhancing the punishment for those that sell drugs near minors. . . . [T]here is 

nothing that prevents the application of such laws against virtually any criminal 

defendant in a city such as Nashville.”) (attached hereto as Exhibit 21). 

63. Until being reformed in 2014, Tenn. Code Ann. § 39-17-432 was selectively 
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applied in an arbitrary and capricious manner.  See Exhibit 19 (“The decision to seek 

increased penalties resulting from school zone violations seemed to be arbitrarily reached 

at times.  The law needs to be applied equally, not arbitrarily and capriciously.”). 

64. In the history of Davidson County, only 62 defendants have ever been 

convicted under Tenn. Code Ann. § 39-17-432.  See Appendix A-1. 

65. Nearly 90% of these 62 defendants were people of color.  See id. 

66. 78% of these 62 defendants were black.  See id. 

 67. Despite the large number of drug sales that have taken place in Nashville, 

Mr. Bryant is the only defendant in the history of this jurisdiction to receive an enhanced 

sentence under Tenn. Code Ann. § 39-17-432 who had no prior criminal record at the time 

of his conviction.2  See Appendix A-2. 

68. At the time of his conviction, Mr. Bryant was just 22 years old.  He is now 

31.  Mr. Bryant has spent the last nine years of his life in prison. 

V. Claims 
  
A. Mr. Bryant’s sentence violates the Eighth Amendment as applied. 
 

69. The Eighth Amendment to the United States Constitution prohibits the 

imposition of “cruel and unusual punishments.”    U.S. CONST. amend. VIII. 

70.   Central to the Eight Amendment’s protection is the principle that 

punishment for a crime must be “graduated and proportioned to the offense.”  Graham 

v. Florida, 560 U.S. 48, 59 (2010). 

71. As such, “the Eighth Amendment’s ban on cruel and unusual punishments 

                                                   
2  As used in this Petition, “criminal record” refers to publicly available charges.  Mr. Bryant had two juvenile 
charges on his record, and he previously had two adult arrests on his record, neither of which resulted in a 
conviction, so they were expunged.  His sentence was also enhanced on a separate basis that has since been 
declared unconstitutional.  See State v. Byars, No. W2016-00005-CCA-R3-CD, 2017 WL 758517, at *16 
(Tenn. Crim. App. Feb. 27, 2017). 
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‘prohibits . . . sentences that are disproportionate to the crime committed.’”  Ewing v. 

California, 538 U.S. 11, 22 (2003) (quoting Solem v. Helm, 463 U.S. 277, 284 (1983)). 

72. This “constitutional principle of proportionality has been recognized 

explicitly [by the Supreme] Court for almost a century.”  Id. 

73. Based on the constitutional principle of proportionality, the Eighth 

Amendment “proscribes ‘all excessive punishments, as well as cruel and unusual 

punishments that may or may not be excessive.’”  Kennedy v. Louisiana, 554 U.S. 407, 

419 (2008) (quoting Atkins v. Virginia, 536 U.S. 304, 311, n. 7 (2002)). 

74. Courts measure proportionality by reference to “the evolving standards of 

decency that mark the progress of a maturing society,” rather than by the standards in 

place at the time of sentencing.  Id. (quoting Trop v. Dulles, 356 U.S. 86, 101 (1958) 

(plurality opinion)). 

75. When a petitioner challenges a defined term-of-years sentence as excessive 

and disproportionate under the Eight Amendment, courts must consider “all of the 

circumstances of the case to determine whether the sentence is unconstitutionally 

excessive.”  Graham, 560 U.S. at 59.  See also United States v. Slatten, 865 F.3d 767, 811 

(D.C. Cir. 2017) (“When addressing an as-applied [Eighth Amendment] challenge, courts 

begin ‘by comparing the gravity of the offense and the severity of the sentence’ based on 

‘all of the circumstances of the case.’”). 

76.  In resolving an Eighth Amendment claim, the Supreme Court has instructed 

courts to assess the proportionality of a sentence according to three objective criteria: 

(i) the gravity of the offense and the harshness of the penalty; (ii) the 
sentences imposed on other criminals in the same jurisdiction; and (iii) the 
sentences imposed for commission of the same crime in other jurisdictions. 

 
Solem, 463 U.S. at 292. 
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77. In the instant case, all three of these criteria favor Mr. Bryant. 
 

1A. Gravity of an Offense. 

78. “When evaluating the severity of a crime, [courts] consider the harm caused 

or threatened to the victim or society and the culpability and degree of involvement of the 

defendant.” Id. at 812 (quotations omitted) (citing Solem, 463 U.S. at 292). 

79. Here, Mr. Bryant non-violently sold drugs to an aggressive government 

informant who: (1) contacted him repeatedly, (2) reminded Mr. Bryant that “he had 

helped raise him,” (3) insisted that he needed to acquire drugs to earn money to feed his 

family, and (4) pleaded with Mr. Bryant to help him.  Bryant, 2010 WL 4324287, at *9. 

80. Mr. Bryant neither planned nor threatened violence during the sales at 

issue, and no violence resulted from them. 

81.  No children were involved in the sales. 

82. Mr. Bryant’s crime was victimless within the meaning of Tenn. Code Ann. § 

40-38-302(4)(A)(i). 

83. No member of society experienced any harm as a consequence of the sales. 

84. Considering “all of the circumstances of the case,” the gravity of the offense 

and the severity of Mr. Bryant’s crime are comparable to the tens of thousands of other 

defendants in this jurisdiction who have made non-violent drug sales to adults—not one 

of whom has ever received a sentence as severe as Mr. Bryant’s for a first-time offense. 

85. Mr. Bryant does not dispute his culpability for the sales at issue. 

86. However, Mr. Bryant’s culpability for the enhanced penalty that is the 

subject of the instant Petition is non-existent by statutory design. 

87. Mr. Bryant’s unusually severe sentence was triggered by a strict liability 

sentencing enhancement that does not require any degree of culpability and is entirely 
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unconcerned with a defendant’s mental state.  See, e.g., State v. Smith, 48 S.W.3d 159, 

166, n. 3 (Tenn. Crim. App. 2000) (“[A] defendant need not be aware of his presence in 

the school zone or intend to sell drugs inside a school zone in order to trigger an enhanced 

criminal penalty under the Drug-Free School Zone Act.”). 

88.  The sales at issue were neither made nor even alleged to have been made in 

intentional, knowing, reckless, or negligent violation of Tenn. Code Ann. § 39-17-432. 

89.  Accordingly, Mr. Bryant’s culpability is comparable to non-violent 

defendants who engaged in drug transactions but who did not do so with any resulting 

harm to children or intent to harm children. 

 90.   Critically, courts afford less deference to legislatively mandated terms of 

imprisonment where, as here, a statute’s application in a given instance only marginally 

relates to the legislature’s purpose when it created the statute.  See Slatten, 865 F.3d at 

812 (holding that deference is improper “when a statute’s application only tangentially 

relates to [the legislature’s] purpose for creating the statute in the first place”).  See also 

Gonzalez v. Duncan, 551 F.3d 875, 884–86 (9th Cir. 2008) (holding that the application 

of a statute to a defendant under circumstances that were only tangentially related to the 

legislature's reason for creating the law undermined the gravity of the offense). 

91. The legislature’s stated purpose when it created Tenn. Code Ann. § 39-17-

432 was to provide “all students in this state an environment in which they can learn 

without the distractions and dangers that are incident to the occurrence of drug activity 

in or around school facilities.”  Smith, 48 S.W.3d at 163. 

92. Rather than advancing this purpose, Tenn. Code Ann. § 39-17-432’s 

application to Mr. Bryant undermines legislative intent for several independent reasons. 

93. First, Mr. Bryant conducted the sales at the urging of—and at a location 
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selected by—a government informant. 

94. Thus, rather than preventing the “dangers that are incident to the 

occurrence of drug activity in or around school facilities,” the government’s informant 

cultivated them. 

95. In detailing her “ever increasing concern regarding enhancement of 

convictions under [Tenn. Code Ann. § 39-17-432],” see State v. Peters, No. E2014-02322-

CCA-R3-CD, 2015 WL 6768615, at *11 (Tenn. Crim. App. Nov. 5, 2015) (McMullen, J., 

“reluctantly” concurring), one of Tennessee’s jurists has held that such circumstances 

directly undermine Tenn. Code Ann. § 39-17-432’s legislative intent, stating: 

I simply do not believe that the Tennessee legislature intended the scope of 
the Act to include drugs brought into the protected school zone by law 
enforcement's own design. This concept of luring, which commonly takes 
the form of an undercover sting operation, is inconsistent with the 
legislative intent of the Act and defeats the overall purpose of “creat[ing] a 
drug-free school zone to reduce the occurrence of illegal drug activity in and 
around school facilities in order to enhance the learning environment.” 

 
Id. (quoting Smith, 48 S.W.3d at 168). 

96. As such, Tenn. Code Ann. § 39-17-432’s application to Mr. Bryant 

contravened—rather than advanced—the legislature’s stated purpose in enacting Tenn. 

Code Ann. § 39-17-432.  The gravity of Mr. Bryant’s offense is reduced accordingly. 

97. Second, Mr. Bryant made the non-violent drug sales underlying this 

Petition to an adult at Mr. Bryant’s residence, rather than to a child at a school. 

98. Accordingly, the sale was not the same or even similar to a drug sale made 

to a child inside a school facility. 

99. Nonetheless, Tenn. Code Ann. § 39-17-432 treats Mr. Bryant’s sale to an 

adult government informant at his own residence as if it were identical to a drug sale made 

to a child on school grounds, eliminating any added incentive not to sell drugs to children. 
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100. Punishing a drug sale to an adult at a defendant’s residence with the same 

severity as a drug sale to a child at a school advances no coherent statutory purpose. 

101. Third, applying Tenn. Code Ann. § 39-17-432 as a strict liability 

enhancement to all drug sales that occur “within one thousand feet (1,000’) of . . . a public 

or private elementary school, middle school, secondary school, preschool, child care 

agency, or public library, recreational center or park” significantly undermines the 

legislature’s efforts to create meaningful drug-free school zones. 

102. The vast breadth of the “protected” zones at issue—which span more than 

3.1 million square feet each—covers almost every habitable portion of Nashville and 

virtually all of its urban core: 
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Drug Free Zones, TENN.  BUREAU OF INVESTIGATION, 

http://tbidrugfreezones.tbi.tn.gov/tbi_drugfreezones/ (last visited Oct. 22, 2017, 7:17 

PM) (search: “Davidson County”). 

103. Admittedly, significant portions of wealthy, residentially-zoned suburban 

communities—like Belle Meade—do not qualify as “protected” areas: 

 

Id. (search: “5025 Harding Pike, Nashville, TN 37205”). 

104. As far as poor communities go, however, only rural communities on the far 

outskirts of Davidson County—like farmland in Joelton—avoid heavy school zone 

concentration.  See image at ¶ 102.  By comparison, Mr. Bryant’s Edgehill neighborhood 

looks like this: 
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Drug Free Zones, TENN.  BUREAU OF INVESTIGATION, 

http://tbidrugfreezones.tbi.tn.gov/tbi_drugfreezones/ (last visited Oct. 22, 2017, 7:18 

PM) (search: 1277 12th Ave S, Nashville, TN 37203”). 

105. Thus, when Tenn. Code Ann. § 39-17-432 is applied strictly—as it was in Mr. 

Bryant’s case—virtually every drug transaction within Nashville’s city limits is eligible for 

enhanced sentencing.  See id.  See also Exhibit 21 (“Years ago, Tennessee enacted the 

Drug Free School Zone laws aimed at enhancing the punishment for those that sell drugs 

near minors. No one can challenge the intent of the law; however, there is nothing that 

prevents the application of such laws against virtually any criminal defendant in a city 

such as Nashville.”). 

106. Failing to distinguish between, on the one hand, drug sales at a school to a 
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child, and on the other, drug sales at a person’s home to an adult, devastates Tenn. Code 

Ann. § 39-17-432’s central legislative purpose, because it completely eliminates the 

statute’s added incentive not to sell drugs near children.  See, e.g., The Associated Press, 

Doubts Spread About Drug-free School Zone Laws: Questions About Effectiveness 

Prompt States to Propose Smaller Zones, NBC NEWS (Mar. 23, 2006, 12:33 AM), 

http://www.nbcnews.com/id/11964167/ns/us_news-education/t/doubts-spread-about-

drug-free-school-zone-laws/ (“When the overlap of zones in densely populated 

areas covers the entire city, the idea of special protection loses its meaning . 

. . .  If every place is a stay-away zone, no place is a stay-away zone.”) (emphasis 

added) (attached hereto as Exhibit 22). 

107. Thus, the severity of Mr. Bryant’s crime and his culpability are also 

comparable to standard drug offenders who are responsible for non-violent drug sales 

between adults, not those responsible for selling drugs to children at schools. 

108. If Mr. Bryant had been prosecuted as a standard drug offender—rather than 

being prosecuted as an enhanced offender under Tenn. Code Ann. § 39-17-432—then he 

would have been released from prison nearly seven years ago.  See Exhibit 17, p. 3. 

 
1B. Harshness of the Penalty. 

109. In evaluating the harshness of a penalty, relevant factors include the 

defendant’s criminal history and whether a defendant is “a first offender.”  Solem, 463 

U.S. at 296.  See also Ewing, 538 U.S. at 29 (“In weighing the gravity of [the defendant's] 

offense, we must place on the scales not only his current felony, but also his . . . history”); 

Slatten, 865 F.3d at 812 (citing Rummel v. Estelle, 445 U.S. 263, 276 (1980)) (“The Court 
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may also consider the defendant's criminal history.”).3 

110. “In fact, in virtually every instance where the Supreme Court has upheld the 

imposition of a harsh sentence for a relatively minor nonviolent crime for an as-applied 

challenge, it has done so in the context of a recidivist criminal.” Slatten, 865 F.3d at 814. 

111. As such, a defendant’s lack of a prior criminal record is a significant factor 

with respect to the Eighth Amendment’s proportionality analysis.  See id.; see also id. at 

815 (“We also find it highly significant that none of the defendants sentenced under 

Section 924(c) have any prior convictions . . . . [A] regime of strict liability resulting in 

draconian punishment is usually reserved for hardened criminals. . . .  [C]lean criminal 

records weigh against the imposition of a harsh, mandatory sentence.”). 

112. In the instant case, Mr. Bryant was a first-time adult offender who had no 

prior adult criminal history.  See Appendix A-2. 

113. Consequently, this factor also militates against the constitutionality of Mr. 

Bryant’s extraordinarily harsh, 17-year sentence—15 years of which are mandatory. 

 114. In evaluating the harshness of a sentence, the Supreme Court also “relie[s] 

heavily” on when a defendant will become eligible for parole.  Solem, 463 U.S. at 296 

(citing Rummel, 445 U.S. at 280-81). 

115. Mr. Bryant does not become eligible for parole until he has served a 15-year 

mandatory minimum prison sentence.  See Exhibit 1, ¶¶ 8-10.  By any measure, 

becoming eligible for parole only after serving fifteen (15) years in prison for a first-time, 

non-violent drug offense is extraordinarily harsh. 

                                                   
3 If a defendant has a prior criminal record, then courts also consider whether a defendant’s prior 
convictions were violent and whether a defendant’s prior conviction was “a crime against a person.”  Solem, 
463 U.S. at 296.  See also Ewing, 538 U.S. at 29 (“In weighing the gravity of Ewing's offense, we must place 
on the scales not only his current felony, but also his long history of felony recidivism.”). 
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116.  Consequently, this factor weighs against the constitutionality of Mr. 

Bryant’s sentence as well. 

 
2.  Sentences Imposed on Other Criminals in the Same Jurisdiction. 

117. A defined term-of-years sentence is constitutionally excessive when it is 

grossly disproportionate to the offense.  See, e.g., Weems v. United States, 217 U.S. 349 

(1910) (holding that a punishment of 12 years jailed in irons at hard and painful labor for 

the crime of falsifying records was constitutionally excessive).  See also Rummel, 445 U.S. 

at 271 (holding that the Eighth Amendment prohibits “grossly disproportionate” 

sentences); Coker v. Georgia, 433 U.S. 584, 592 (1977) (same). 

118. Comparing a defendant’s sentence to sentences imposed on other criminals 

in the same jurisdiction represents an objective measure of proportionality that courts 

must consider in determining whether a sentence is excessive.  See Solem, 463 U.S. at 

292. 

119. When comparing a defendant’s sentence to other sentences imposed in the 

same jurisdiction, courts consider two separate questions. 

120. First, courts consider whether the law punishes the offense more severely 

than other, more serious crimes in the jurisdiction.  See, e.g., Slatten, 865 F.3d at 818 

(comparing defendants’ 30-year sentences under 18 U.S.C. § 924 to “other federal crimes 

with similar sentences”). 

121. Second, courts consider whether the defendant received a more severe 

punishment than other criminals in the jurisdiction for the same crime.  See id. 

(comparing defendants’ 30-year sentences under 18 U.S.C. § 924 to “other instances in 

which Section 924(c) has been applied . . . .”). 

122. Both of these considerations militate in favor of a finding that Mr. Bryant’s 
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sentence is excessive as well. 

i. Mr. Bryant’s offense was punished more severely than far more 
serious, violent crimes in this jurisdiction. 
 
123. Mr. Bryant’s offense was punished more severely than other, more serious 

crimes in Tennessee.  See Exhibit 17, p. 2. 

124. The Senate Judiciary Committee has formally recognized this reality.  See 

id.  Under the Judiciary Committee’s own analysis, Mr. Bryant’s sentence is grossly 

disproportionate because it is significantly more severe than sentences imposed for 

significantly more serious violent crimes in Tennessee.  Id. 

125.   As that Committee concluded, as a Range I offender, Mr. Bryant’s 17-year 

(15-year mandatory minimum) sentence for a first-time, non-violent drug offense 

compares to far more serious violent crimes as follows: 

Rape4 

• Unlawful sexual penetration of a victim by the defendant 

• Class B Felony, Sentencing Range of 8-12 years (if Range I offender) 

• Sentence: 7 years (8 years (min. range) at 85%) 
 

Second Degree Murder 

• Knowing killing of another 

• Class A Felony, Sentencing Range of 15-25 years (if Range I offender) 

• Sentence: 13 years (15 years (min. range) at 85%) 

 

Aggravated Robbery 

• Robbery with a weapon or where victim suffers serious bodily injury 

• Class B Felony, Sentencing Range of 8-12 years (if Range I offender) 

                                                   
4 Mr. Bryant quotes all of these comparisons directly from the Senate’s Judiciary Committee’s 
memorandum, attached hereto as Exhibit 17.  For ease of comparison, however, a simpler indication of 
the sentence that a similar defendant would have faced for Rape would be as follows: 
 

•         Unlawful sexual penetration of a victim by the defendant 
•         Class B Felony, Sentencing Range of 8-12 years (if Range I offender) 
•         Minimum sentence: 6 years, 10 months (8 years (min. range) at 85%) 
•         Maximum Sentence: 10 years, 3 months (12 years (max. range) at 85%) 
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• Sentence: 7 years (8 years (min. range) at [70]%5) 

 

Aggravated Vehicular Homicide 

• Drunk driver with blood alcohol content over [0.20] kills someone 

• Class A Felony, Sentencing Range of 15-25 years (if Range I offender) 

• Sentence: 11 years (25 years (max range) at 45%) 

 
Attempted First Degree Murder Where Serious Bodily Injury Occurs 

• Attempted murder with intent and the victim suffers serious bodily injury but 
does not die 

• Class A Felony, Sentencing Range of 15-25 years (if Range I offender) 

• Sentence: 11 years (15 years (min. range) at 75%) 

 
See Exhibit 17, p. 2. 

ii. Mr. Bryant was punished more severely than other criminals in the 
jurisdiction who committed the same crime. 
 
126. Mr. Bryant’s punishment was also significantly more severe than the 

sentences imposed on other defendants in Tennessee who committed the same (or more 

serious) drug crime.  See, e.g., Exhibit 18, p. 3 (“[I]n Tennessee, a small-time dealer in a 

city can end up doing much more prison time than, say, a meth manufacturer in the 

country, just on the basis of geography.”).  See also DeRay Mckesson, We Can All Win, 

POD SAVE THE PEOPLE, EPISODE 5 (Sep. 19, 2017), available at 

https://itunes.apple.com/us/podcast/pod-save-the-

people/id1230148653?mt=2&i=392439311 (Tennessee Senate Minority Leader Lee 

Harris discussing vastly disparate sentencing for drug crimes in Tennessee due to Tenn. 

Code Ann. § 39-17-432). 

127. Given that the overwhelming majority of drug sales that take place in 

Nashville occur “within one thousand feet (1,000’) of . . . a public or private elementary 

                                                   
5 The Senate’s memorandum provides for release eligibility at 85% of an Aggravated Robbery sentence.  
Pursuant to Tenn. Code Ann. § 40-35-501(k)(1), however, the release eligibility for Aggravated Robbery (for 
a Range I offender) is actually 70% including sentence reduction credits. 
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school, middle school, secondary school, preschool, child care agency, or public library, 

recreational center or park,” virtually every drug transaction in a Tennessee city is eligible 

for the sentencing enhancement contained in Tenn. Code Ann. § 39-17-432.  See Exhibit 

21.  See also Images at ¶ 102; ¶ 104.   

128. Even so, in the more than two decades since Tenn. Code Ann. § 39-17-432 

was enacted, only 436 defendants in all of Tennessee have ever been punished with Tenn. 

Code Ann. § 39-17-432’s sentencing enhancement.  See Appendix A-1. 

129. In total, only 62 defendants have ever received an enhanced sentence 

pursuant to Tenn. Code Ann. § 39-17-432 in Davidson County.  Id. 

130. With the sole exception of Mr. Bryant, no defendant in Nashville has ever 

been sentenced under Tenn. Code Ann. § 39-17-432 who did not have prior adult criminal 

history.  See Appendix A-2. 

131. Given the residential, location-based nature of the sentencing enhancement 

at issue, Mr. Bryant likely would not even have been eligible for an enhanced sentence 

under Tenn. Code Ann. § 39-17-432 but for his poverty.  See, e.g., Exhibit 18, p. 3. 

132. Specifically, if Mr. Bryant had lived in a suburban community zoned strictly 

for residential use, see, e.g., Image at ¶ 103, then he would have been eligible for release 

after serving just two years and five months in prison.  See Exhibit 17, p. 3.  

133. Because Mr. Bryant lived in the Edgehill Housing Projects, however, Mr. 

Bryant must serve a mandatory minimum sentence of at least fifteen (15) years before he 

even becomes eligible for parole. 

134. Critically, the length of Mr. Bryant’s sentence also turned on the timing of 

his offense, rather its severity or his own culpability. 

135.   Specifically, Mr. Bryant was punished much more severely for his crime 
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because he committed it in 2009, rather than in 2014 or later. 

136. In the time since Mr. Bryant’s conviction in 2009, the use of Tenn. Code 

Ann. § 39-17-432’s intensely punitive sentencing enhancement has been reformed in at 

least three significant ways. 

137. First, the Tennessee Supreme Court reformed Tenn. Code Ann. § 39-17-432 

to permit eligibility for judicial diversion—an option that was not clearly available to Mr. 

Bryant at the time of his sentencing.  See Dycus, 456 S.W.3d at 929 (“[W]e hold that the 

mandatory minimum service provision of the Drug–Free School Zone Act does not render 

offenses committed under the Act ineligible for judicial diversion.”).   

138. Owing to his status as a first-time, non-violent offender, Mr. Bryant would 

have been a strong candidate for diversion if this option had been available to him. 

139. Mr. Bryant’s candidacy for diversion also would have been supported by his 

deep and extensive roots in his community, which still supports him today.  See, e.g., 

Exhibit 2 (Affidavit of State Representative Brenda Gilmore); Exhibit 3 (Affidavit of 

Clinton Gray); Exhibit 4 (Affidavit of Nashville NAACP President Ludye Wallace) 

Exhibit 5 (Affidavit of Tennessee State NAACP Chair Marilyn Brown); Exhibit 6 

(Affidavit of Chenika Miller); Exhibit 7 (Affidavit of Janice Blackburn); Exhibit 8 

(Affidavit of Kim D. Ross); Exhibit 9 (Affidavit of Christal Williams); Exhibit 10 

(Affidavit of LaShana Bryant); Exhibit 11 (Affidavit of Mason Caples); Exhibit 12 

(Affidavit of Allencia Blackburn); Exhibit 13 (Affidavit of Annetta Bryant); Exhibit 14 

(Affidavit of Miesha Bryant); Exhibit 15 (Affidavit of Erica Howse); Exhibit 16 

(Affidavit of Steve Beach). 

140. If Mr. Bryant had received judicial diversion, then he would not have served 

any time in prison at all.  Instead, however, Mr. Bryant has been incarcerated for the past 
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nine (9) years, with between 6-8 years left to serve. 

141. Second, in the time since Mr. Bryant’s conviction, the Tennessee Supreme 

Court has clarified that courts cannot enhance sentences pursuant to Tenn. Code Ann. 

§ 39-17-432 if a defendant is convicted of facilitation.  Gibson, 506 S.W.3d at 452 (“[W]e 

hold the Act does not apply to a conviction for facilitation.”). 

142. During his prosecution, Mr. Bryant could have resolved this case as a 

conviction for facilitation.  See Exhibit 20 (Affidavit of Joy S. Kimbrough, Esq.).  

However, he did not do so due to the Parties’ mutual misunderstanding that Tenn. Code 

Ann. § 39-17-432’s mandatory sentencing enhancement applied to facilitation 

convictions.  Id.  

143. Because an unenhanced facilitation conviction would have rendered Mr. 

Bryant eligible for both early parole eligibility and a significantly reduced sentence, such 

a resolution would have resulted in Mr. Bryant being released from prison several years 

ago.  Bryant, 460 S.W.3d at 530 (“[A] conviction for the facilitation of this offense, a Class 

B felony, could have resulted in a sentence of as little as eight years.”). 

144. Third, and most significantly, in the time since Mr. Bryant’s conviction, the 

Respondent has operationally reformed its use of Tenn. Code Ann. § 39-17-432. 

145. Specifically, to avoid enforcing Tenn. Code Ann. § 39-17-432 as a strict 

liability enhancement that undermines its intended purpose, the Respondent now applies 

Tenn. Code Ann. § 39-17-432 only to defendants who intended to violate its essential 

purpose of keeping drugs away from children.  See Exhibit 18. 

146. Thus, if Mr. Bryant committed the very same offense today, then he would 

not even have been prosecuted for the enhancement under which he was convicted.    Id. 

147. Disturbingly, prior to the Respondent’s reformed use of Tenn. Code Ann. § 
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39-17-432, Davidson County’s application of Tenn. Code Ann. § 39-17-432 was 

unmistakably race-based.  See Appendix A-1. 

148. In Nashville, nearly 90% of the defendants who received Tenn. Code Ann. § 

39-17-432’s enhancement were black or Latino, notwithstanding the fact that people of 

color use and sell drugs at approximately the same rates as their white counterparts.  Id.   

149. “Relying on race to impose a criminal sanction ‘poisons public confidence’ 

in the judicial process.”  Buck v. Davis, 137 S. Ct. 759, 766 (2017) (quoting Davis v. Ayala, 

135 S. Ct. 2187, 2208 (2015)). 

150. Taken together: if Mr. Bryant had been prosecuted at any time following the 

Respondent’s reformed use of Tenn. Code Ann. § 39-17-432 in 2014; or if he had been 

prosecuted after the Tennessee Supreme Court’s 2015 decision in State v. Dycus, 456 

S.W.3d 918 (Tenn. 2015); or if he had been prosecuted after the Tennessee Supreme 

Court’s 2016 decision in State v. Gibson, 506 S.W.3d 450 (Tenn. 2016); or if he had been 

rich or white rather than poor and black; then Mr. Bryant would not have received the 

severe 17-year sentence for a first-time, non-violent offense that he did. 

 
3.  Sentences Imposed for Commission of the Same Crime in Other 

Jurisdictions. 
 
 151. Many states have adopted some version of a drug free school zone law. 

152. Tennessee’s sentencing enhancement for school zone offenses, however, is 

almost unparalleled in its severity.  See Exhibit 18, p. 4 (“Tennessee has one of the more 

restrictive drug-free zone laws in the country.”). 

 153. Tennessee is one of just three states in the union to elevate an underlying 

drug offense committed in a school zone by a full felony class.  See NICOLE D. PORTER & 

TYLER CLEMONS, THE SENTENCING PROJECT, DRUG-FREE ZONE LAWS: AN OVERVIEW OF STATE 
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POLICIES 3 (2013) (“Kansas, Nebraska, and Tennessee elevate the felony class of the 

underlying drug offense when it is committed within a drug-free zone, thereby exposing 

the defendant to harsher penalties.”), http://sentencingproject.org/wp-

content/uploads/2015/12/Drug-Free-Zone-Laws.pdf (attached hereto as Exhibit 23). 

 154.  Consequently, Tennessee stands nearly alone in applying such a severe 

sentencing enhancement to Mr. Bryant’s conduct.  Id. 

 155.   This idiosyncrasy provides an objective, reliable indication that Mr. Bryant’s 

enhanced sentence does not conform to national, contemporary standards of decency.  

See Penry v. Lynaugh, 492 U.S. 302, 331 (1989) (holding that, for purposes of an Eighth 

Amendment claim, “[t]he clearest and most reliable objective evidence of contemporary 

values is the legislation enacted by the country's legislatures”). 

 156. In fact, Tenn. Code Ann. § 39-17-432’s sentencing enhancement does not 

even conform to Tennesseans’ standards of decency.  See Joshua Cannon, 80 Percent of 

Tennesseans Want Drug-Free School Zone Law Reform, MEMPHIS FLYER (Aug. 31, 2016, 

12:56 PM), https://www.memphisflyer.com/NewsBlog/archives/2016/08/31/80-

percent-of-tennesseans-want-drug-free-school-zone-law-reform (“About 84 percent of 

those polled support major or minor reforms to the law. Tennessee residents — 62 percent 

— say policy that clarifies the law's intent should enhance penalties when children are 

present.  Support for reform garnered interest from both parties, with 90 percent of 

Democrats and 80 percent of Republicans supporting a reform to the law.”) (attached 

hereto as Exhibit 24). 

 157. To account for both the racially discriminatory effects of broadly-defined 

drug-free zones and their failure to provide deterrent value, “[m]any other states already 

reviewed their drug-free zone legislation, found substantial defects, and made beneficial 
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corrections to their law.”  Devon C. Muse, Tennessee’s Drug-Free Zone Law: Defective 

By Design?, MEMPHIS LAWYER 16 (August 25, 2016), 

https://www.memphisbar.org/sites/499/uploaded/files/DRUG_FREE_ZONE_REPOR

T.pdf (attached hereto as Exhibit 25).  Cf. Devon C. Muse, Tennessee's Drug-Free Zone 

Law: A Comparative Analysis, MEMPHIS LAWYER 16 (August 25, 2016), available at 

https://papers.ssrn.com/sol3/papers.cfm?abstract_id=2833370 (“[m]any states, 

including those with localities similar to Tennessee, reviewed their [Drug-Free Zone 

Laws], found significant unwanted effects, and made beneficial changes to their law.”). 

Tennessee, however, has not made any changes at all. 

 158. As one such example, “seven states—Alaska, Georgia, Louisiana, Montana, 

New Jersey, Texas, and Washington—apply an exception to their drug-free zone laws if 

the offense occurs within a private residence so long as no children are present. . . .”  See 

Exhibit 23. 

159. In the instant case, such an exception would have prevented Mr. Bryant’s 

sentence from being enhanced. 

160. Other states have adopted reforms like “chang[ing] state law to grant judges 

discretion in applying the school zone penalty in certain drug offenses based on ‘good 

cause.’”  Id.  Tennessee has not adopted this reform, either.   

161. Other states took different approaches still.  For example, in Indiana: 

[T]o address the concerns of the Indiana Supreme Court as well as the issues 
documented in the DePauw University study, the legislature passed and 
Governor Mike Pence signed a bill that substantially reformed the state’s 
law. The bill reduced Indiana’s zones from 1,000 feet to 500 feet and 
eliminated the zones around public housing complexes and youth program 
centers. It also added the requirement that a minor must be reasonably 
expected to be present when the underlying drug offense occurs. 

 
Id. at 4. 
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162.  Reforms like these, too, would have protected Mr. Bryant from having his 

sentence enhanced under Tenn. Code Ann. § 39-17-432. 

163. Despite its significant racially discriminatory effects, however—and despite 

the absence of any evidence that Tennessee’s extraordinarily broad and selectively-

applied school-zone enhancement has advanced legislative intent to prevent drug sales in 

school zones in any meaningful way—Tenn. Code Ann. § 39-17-432 remains legislatively 

unreformed in any regard. 

 164. Consequently, and notwithstanding formal legislative acknowledgement 

that Tenn. Code Ann. § 39-17-432 creates grossly excessive sentencing disparities, see 

Exhibit 17, Tenn. Code Ann. § 39-17-432 remains out of step with the trend of 

jurisdictions that have taken legislative steps to reform their school zone laws as well.  

This fact, too, supports a finding that Mr. Bryant’s sentence contravenes the Eighth 

Amendment.  See Atkins, 536 U.S. at 315 (noting that, for Eighth Amendment purposes, 

“[i]t is not so much the number of these States that is significant, but the consistency of 

the direction of change”). 

 165.   Compounding the problem, Davidson County’s own Grand Jury has 

observed and decried the fact that Tenn. Code Ann. § 39-17-432’s grossly excessive 

disparity was applied arbitrarily, stating: 

A consistent decision needs to be reached on when increased penalties are 
sought for drug-free school zone offenses.  The decision to seek 
increased penalties resulting from school zone violations seemed 
to be arbitrarily reached at times.  The law needs to be applied 
equally, not arbitrarily and capriciously.  

 
See Exhibit 19 (emphasis added). 

 166. As such, a comparison of Tenn. Code Ann. § 39-17-432 to the penalties 

assessed in other jurisdictions reflects that it is incompatible with the Eighth 
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Amendment’s evolving standards of decency as applied to the circumstances of Mr. 

Bryant’s case. 

 
B. Mr. Bryant’s sentence violates Article I, Section 16 of the Tennessee 
Constitution as applied. 
 

167. Based on the grossly disproportionate sentence that Mr. Bryant received—

both in absolute terms and compared with other similarly-situated defendants in 

Nashville and across Tennessee—Mr. Bryant’s sentence also violates Article I, § 16 of the 

Tennessee Constitution. 

168. Under similar circumstances, other jurisdictions have released defendants 

like Mr. Bryant pursuant to the more expansive provisions of their state constitutions.  

See, e.g., Steve Visser, Clayton Judge Frees Man, Saying Prison Term Was “Just Not 

Right”, ATLANTA JOURNAL-CONSTITUTION (Jul. 7, 2015, 5:10 PM), 

http://www.ajc.com/news/crime--law/clayton-judge-frees-man-saying-prison-term-

was-just-not-right/oHJLob6FD2FXrw5ry9AZEI/ (attached hereto as Exhibit 26). 

 169. With respect to Tennessee’s Constitution, our Court of Criminal Appeals has 

explained that: “Article I, Section 16 of the Tennessee Constitution is subject to a more 

expansive interpretation than the Eighth Amendment to the federal constitution and, 

accordingly . . . that the Tennessee Constitution mandates a proportionality inquiry even 

in noncapital cases.”  Smith, 48 S.W.3d at 170-71 (citing Harris, 844 S.W.2d at 602-03).  

 170. In evaluating whether a sentence is excessive under Article I, Section 16, our 

Court of Criminal Appeals has instructed that: 

Determining whether a penalty for a particular offense raises an inference 
of gross disproportionality entails a comparison between the gravity of the 
offense and the harshness of the penalty. Factors relevant to the gravity of 
an offense include (1) the nature of the crime, including whether society 
views the crime as serious or relatively minor and whether the crime is 
violent or non-violent; (2) the circumstances of the crime, including the 
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culpability of the offender, as reflected by his intent and motive, and the 
magnitude of the crime; and (3) the existence and nature of any prior 
felonies if used to enhance the defendant's penalty.  

 
Smith, 48 S.W.3d at 171. 

   1. Nature of the Crime 

 171. Mr. Bryant’s crime was a non-violent drug sale to an adult.  By any rational 

measure, non-violently selling drugs to an adult is not as serious as committing a violent 

crime such as Rape, Second Degree Murder, Aggravated Robbery, Aggravated Vehicular 

Homicide, or Attempted First Degree Murder.  As such, a non-violent drug sale should 

not be punished more severely than any of these crimes—much less all of them.  See 

Exhibit 17, p. 2. 

 172. Notwithstanding the permitted punishment for school zone offenses, 

Tennessee considers violations of Tenn. Code Ann. § 39-17-432 to be less significant than 

other serious felonies as a matter of law, because unlike serious felonies, Tenn. Code Ann. 

§ 39-17-432 violations are eligible for judicial diversion.  See Dycus, 456 S.W.3d at 929 

(“[W]e hold that the mandatory minimum service provision of the Drug-Free School Zone 

Act does not render offenses committed under the Act ineligible for judicial diversion.”). 

   2. Circumstances of the Crime 

 173. The circumstances of Mr. Bryant’s crime were non-violent. 

174.  Mr. Bryant’s culpability is diminished by the fact that one or more members 

of the first jury that tried him determined that he had been entrapped by a government 

informant. 

175. While illegal, the circumstances of Mr. Bryant’s crime were no worse than 

the hundreds of thousands of other, similar drug sales that have occurred in this 

jurisdiction since the legislature enacted Tenn. Code Ann. § 39-17-432. 
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176. Because the controlled substances at issue were procured by a government 

informant, the magnitude of Mr. Bryant’s crime was also less severe than other, similar 

drug sales, because no member of the public was harmed.   

    3. The Existence and Nature of Any Prior Felonies Used to Enhance the  
     Defendant's Penalty.  

 
177. Mr. Bryant has no prior adult felony convictions. 

178. Mr. Bryant also has no prior adult misdemeanor convictions.  In fact, Mr. 

Bryant has no prior adult criminal record at all. 

179. Mr. Bryant’s lack of a prior criminal record renders his sentence unique in 

application, severity, and kind. 

180. In sharp contrast to recidivist offenders, Mr. Bryant’s lack of a prior adult 

criminal record weighs heavily in favor of a finding that Tenn. Code Ann. § 39-17-432 is 

unconstitutional as applied to him.  Cf., e.g., Smith, 48 S.W.3d at 172 (highlighting the 

fact that a defendant’s enhanced sentence was “the direct result not merely of an isolated 

instance of possession inside a school zone of nine or ten rocks of crack cocaine with intent 

to sell, but of a pattern of drug dealing evidenced by his seven prior convictions of felony 

drug offenses and his consequent status as a career offender.”) (emphasis added). 

181. Accordingly, Mr. Bryant’s grossly excessive sentence is also incompatible 

with the more protective provisions of Article I, Section 16 of the Tennessee Constitution.  

Smith, 48 S.W.3d at 171. 

C. The Court Should Suspend the Balance of Mr. Bryant’s Sentence 
Pending Gubernatorial Action on an Application for Pardon or 
Commutation.   

 
 182. Given the unique facts of Mr. Bryant’s case, the Court should suspend the 

remainder of Mr. Bryant’s sentence pursuant to Tenn. Code Ann. § 40-22-101 pending 
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gubernatorial action on an application for a pardon or commutation. 

 183. Tenn. Code Ann. § 40-22-101 provides that: “In case of the conviction and 

sentence of a defendant to imprisonment, the presiding judge may, in all proper cases, 

postpone the execution of the sentence for the amount of time as may be necessary to 

make application to the executive for a pardon or commutation of punishment.”  Id. 

 184. Admittedly, this provision for relief has fallen into “disuse[]” in Tennessee.  

See Benjamin K. Raybin, Pardon Me: How Executive Clemency Works in Tennessee (and 

How It Doesn't), 52 TENN. B.J. 12 (2016) (noting the “still-existing but disused statutory 

procedure for judicial recommendations for a pardon or commutation”), 

http://www.tba.org/journal/pardon-me (attached hereto as Exhibit 27). 

 185. Even so, it remains available as a remedy in both trial courts and appellate 

courts.  See 11 DAVID L. RAYBIN, TENN. PRAC. CRIM. PRAC. & PROCEDURE § 33:6 (2016) (“The 

trial judge or an appellate court may also stay the execution of the sentence so that the 

defendant can apply for relief from the governor.”) (citing Tenn. Code Ann. § 40-22-101 

and Allen v. State, 8 Tenn. 294, 299 (1827) (“Let execution of the judgment in this case 

be suspended until the further order of this Court, except as to the costs . . . .”)). 

 186. Given the exceptional facts of Mr. Bryant’s case and his substantially 

mitigating personal circumstances, including the fact that the very prosecutor who 

prosecuted him supports his early release, see Exhibit 1, providing relief under Tenn. 

Code Ann. § 40-22-101 is appropriate in this rare, extraordinarily worthy instance. 

 187. Independent of the constitutionality of Mr. Bryant’s sentence, there is little 

doubt that if Mr. Bryant had committed the very same offense today, then he would not 

have received the sentence that he did.   

 188. Several independent facts—the subsequent availability of judicial diversion, 
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the subsequent inapplicability of Tenn. Code Ann. § 39-17-432 to facilitation convictions, 

and the Respondent’s voluntary change in policy after Mr. Bryant’s conviction—all 

individually and collectively compel this conclusion. 

 189. Further, Mr. Bryant’s uncharacteristically severe sentence resulted from a 

combination of his poverty and an egregious racial disparity in the Respondent’s former 

application of Tenn. Code Ann. § 39-17-432 that deserves a remedy.  See Appendix A-1. 

 190.   If Mr. Bryant had lived in Belle Meade or in another suburban 

neighborhood zoned primarily for residential use—rather than living in the Edgehill 

housing projects—then his sentence likely would not have qualified for enhancement 

under Tenn. Code Ann. § 39-17-432, because his residence likely would not have been 

located inside an enhancement zone.   

 191. Additionally, if Mr. Bryant had not been a person of color, then he would 

have been significantly less likely to be prosecuted under Tenn. Code Ann. § 39-17-432 

under the Respondent’s prior, since-reformed charging policy.  See Appendix A-1. 

 192. Moreover, the Respondent has previously applied Tenn. Code Ann. § 39-17-

432 in a manner that Davidson County’s own Grand Jury decried as arbitrary, capricious, 

and incompatible with the interests of justice.  See Exhibit 19. 

 193. Further, Mr. Bryant’s own former prosecutor supports his immediate 

release, reasoning that further punishment would be purposeless.  See Exhibit 1. 

 194. Further still, Mr. Bryant’s personal circumstances are substantially 

mitigating. 

195. In particular, Mr. Bryant continues to have overwhelming support from his 

community, and he remains committed to improving it.  See, e.g., Exhibit 2 (Affidavit of 

State Representative Brenda Gilmore) (“It is with great enthusiasm that I recommend the 
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release of Calvin Bryant, Jr.  Mr. Bryant is a young man who made a mistake at a young 

age and has more than paid for that mistake.  Mr. Bryant is a non-violent offender who 

was sentenced to 17 years in prison for a drug crime.  He has served nearly 10 years of that 

sentence.  Further incarceration benefits no one. . . .  If released, I will personally make 

every effort to see that Mr. Bryant is successfully re-acclimated into the community.  I 

recommend his release without hesitation.”); Exhibit 3 (Affidavit of Clinton Gray) 

(“Since Calvin’s incarceration we have spoken many times about his plans to become a 

positive example for kids within the Nashville Community.  Upon his release I am 

committed to providing a steady job of employment that will assist him with his vision of 

becoming a positive influence for our city.”); Exhibit 4 (Affidavit of Nashville NAACP 

President Ludye Wallace) (“Upon his release he plans to start a non-profit program 

geared toward preventing youth from joining gangs.  We fully and unequivocally support 

the release of Calvin Eugene Bryant, Jr.  He has more than paid his debt for this non-

violent first time drug offense.  Any relief from his extremely long sentence would be 

appreciated.”); Exhibit 5 (Affidavit of Tennessee State NAACP Chair Marilyn Brown) (“It 

is now the desire of the community to give back to Mr. Bryant and assist with his release 

in any way possible.  Mr. Bryant is a kind, respectful, and thoughtful young man.  He is 

an asset to his community.  He has more than paid for any past mistakes and I respectfully 

request that he be released.”); Exhibit 6 (Affidavit of Chenika Miller) (“I know he can’t 

bring back all the years he has lost but he can make up for them.  He always says he wishes 

he could just be able to care for his mom . . . .  He wants to be a positive role model to the 

youth and teach them to stay on the right path . . . .  I am all for people being punished 

but his punishment for a non-violent offense the first time is inequitable.”); Exhibit 7 

(Affidavit of Janice Blackburn) (“If given the opportunity for early release, I, myself, as 



-41- 
 

well [as] Calvin and many other members, both family and friends, vow to keep him 

productive and out of trouble by using what he has learned during this experience to 

promote positivity throughout the great city of Nashville and beyond.”); Exhibit 8 

(Affidavit of Kim D. Ross) (“[I]f he’s given another chance, I can truly say and mean it 

without any hesitation that Calvin will not be coming back to that facility or any other 

facility.”); Exhibit 9 (Affidavit of Christal Williams) (“I know he has learned from this 

situation.  He is looking forward to helping others learn how to avoid situations like his 

and teach them how to follow the right path  I think Calvin Bryant, Jr. will be able to take 

this negative and turn it into a beautiful positive and help change lives of many of our 

youth who are facing some of the same situations.”); Exhibit 10 (Affidavit of LaShana 

Bryant) (“”If he was granted the opportunity to come home, his support system would 

greatly help him adjust to society and he will become a great impact on our family as well 

as the youth.  I pray that this letter is taken under consideration and our family will be 

able to be complete once more.”); Exhibit 11 (Affidavit of Mason Caples) (“Calvin 

deserves a chance to prove that he has been rehabilitated.  He has a family, a community, 

and will have a new niece or nephew that will catalyze Calvin to stay on the right path in 

life.”); Exhibit 12 (Affidavit of Allencia Blackburn) (“In my opinion I believe that he has 

learned so much from this previous experience . . . .  Over the term of his absence he has 

grown so much both spiritually and mentally.  After losing his father while incarcerated, 

his main focus is his mother’s health and the wellbeing of his immediate family.”); 

Exhibit 13 (Affidavit of Annetta Bryant) (“My son is a very good person with a good 

personality and he stays in good spirits.  I pray every single day that I am able to see him 

be released.  I feel like he has served his debt to society and he deserves a second chance 

to prove to himself as well as society that he is a good individual.”); Exhibit 14 (Affidavit 
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of Miesha Bryant) (“Calvin has been such a big part of my kids’ life since the loss of their 

father.  He has mentored, helped with homework and consoled my kids over phone calls 

and letters for about 2 years now. . . . Calvin is such a blessing to us.  . . . This is a person 

that has learned from their mistakes and has changed not just for himself but for his 

family, the youth, and community.”); Exhibit 15 (Affidavit of Erica Howse) (“As we see 

daily the rise in youth violence in Nashville, releasing Calvin will allow him to give back 

to his community and offer our young man an opportunity to engage in dialogue and focus 

on their academics instead of the streets.  Our community needs someone who is 

compassionate about them and who can honestly speak about their road and point them 

into a different direction.  His faithful leadership will breed future leaders and the 

community will be able to reap the rewards of successful citizens.”); Exhibit 16 (Affidavit 

of Steve Beach) (“My friend Calvin would like a second chance at life, where he can help 

kids of the community.”). 

196. In fact, Mr. Bryant has already begun his efforts to improve his community 

during his term of incarceration by providing gang avoidance education and attempting 

to curb youth violence.  See Exhibit 28 (Positive Inner City Kids Non-Profit Corporation 

Charter and accompanying state filings). 

197. Specifically, Mr. Bryant founded the non-profit organization “Positive Inner 

City Kids” (PICK) from Riverbend prison in 2015, the purpose of which is to help inner-

city youth stay in school and avoid gangs and violence.  See id. 

 198. As such, Mr. Bryant merits sentencing relief pursuant to Tenn. Code Ann. 

§ 40-22-101 as well. 
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CONCLUSION 

For the foregoing reasons, as applied to the unique circumstances of his case, Mr. 

Bryant’s grossly disproportionate sentence violates the Eighth Amendment to the United 

States Constitution; violates Article I, § 16 of the Tennessee Constitution; and justifies 

postponing the execution of the balance of his sentence pursuant to Tenn. Code Ann. § 

40-22-101 pending gubernatorial action on an application for pardon or commutation.  

As such, the instant Petition for sentencing relief should be GRANTED. 

 
Respectfully submitted, 

 
      By:      __________________________                                     

 Daniel A. Horwitz, BPR #032176 
       1803 Broadway, Suite #531 
       Nashville, TN  37203 
       daniel.a.horwitz@gmail.com 
       (615) 739-2888 
 
       Pro Bono Counsel for Petitioner 
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VERIFICATION 
 
 Pursuant to Tenn. Code Ann. § 40-30-104(e), I, Daniel A. Horwitz, having been 

duly sworn according to law, hereby state that I have made an independent investigation 

into the averments stated herein, and that the facts, statements, and exhibits contained 

in the foregoing Petition are true and correct to the best of my knowledge, information, 

and belief.   

Pursuant to Tenn. R. Civ. P. 72, I declare under penalty of perjury that the 

foregoing is true and correct to the best of my knowledge. 

 
   
      By:      __________________________                                     
       Daniel A. Horwitz, BPR #032176 
       1803 Broadway, Suite #531 
       Nashville, TN  37203 
       daniel.a.horwitz@gmail.com 
       (615) 739-2888 
 

Pro Bono Counsel for Petitioner 
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CERTIFICATE OF SERVICE 
  

I hereby certify that on this 20th day of November, 2017, a true and exact copy of 
the foregoing was hand-delivered via the Criminal Court Clerk’s drop box to: 
 

District Attorney Glenn R. Funk, Esq. 
Assistant District Attorney Wesley King, Esq. 
Assistant District Attorney Ed Ryan, Esq. 
Office of the District Attorney General 
Washington Square Building, 5th Floor 
222 2nd Avenue North, Suite 500  
Nashville, TN 37201-1649  

 
 
     By:      __________________________                                      
      Daniel A. Horwitz, Esq. 
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POLICY BRIEF: DRUG-FREE ZONE LAWS

Drug-Free Zone Laws:
An Overview of State Policies

Drug-free zone laws are among the most longstanding sentencing policies in 
America’s War on Drugs. In 1970 – 12 years before President Ronald Reagan 
officially used the term “War on Drugs” – Congress passed an early version of a law 
increasing penalties for certain drug offenses committed near schools. In the 1980s, 
many state governments began to do the same. Today, all 50 states and the District 
of Columbia have adopted some form of drug-free school zone law.

The premise behind drug-free zone laws was that 
drug trafficking near schools posed a danger to 
children. In order to protect children from drug activity, 
lawmakers established protected zones around the 
places where children were most likely to be present, 
including schools and public parks. Individuals 
caught using or selling drugs within the protected 

zone faced substantially higher penalties than others 

who engaged in the same conduct outside the zone. 

The application of drug-free school zone laws has 
proved problematic for several reasons:

• First, in the sentencing schemes of several states 
defendants may face two distinct penalties for a 

single offense.

• Second, the laws are frequently drafted so broadly 

that they result in enhanced penalties for drug 

offenses that are a substantial distance from a 

school, that do not involve school children in the 
offense, or take place outside of school hours. 
In Alabama, for example, a drug sale that takes 
place as much as three miles from a school, 

college, or public housing project is subject to a 

mandatory five-year prison term.

• Third, because protected areas are clustered 
within urban, high-density population areas, the 

zones disproportionately affect people of color 

and economically disadvantaged citizens.1

In recent years, these problems have led at least 
seven states, including Connecticut, Delaware, 
Indiana, Kentucky, Massachusetts, New Jersey, and 
South Carolina, to reform their drug-free zone laws.  
This briefing paper provides an overview of these 
statutes nationally and an assessment of reform 

activity in recent years.  

DRUG-FREE ZONES: DIVERSITY 
AMONG THE STATES

Drug-free school zone laws vary by jurisdiction, with 
the key distinctions being in these areas: zone size, 
locations covered, offenses covered, and penalties 
imposed (see Appendix for full description of each 

state’s policies). Some states have also adopted 
restrictions on when and under what circumstances 

the enhanced penalties apply.

All 50 states and Washington, D.C. (see Appendix) 
apply some form of enhanced penalties to offenses 

involving manufacture, sale, distribution, or 
possession with intent to distribute drugs.  In nine 

states—Alaska, Arkansas, Arizona, Connecticut, 
Indiana, Minnesota, New Mexico, Michigan and 
Oklahoma— defendants in drug-free zones can 
also face enhanced penalties even for simple drug 
possession that does not involve sale to school 
children.  In Arkansas, for example, simple possession 
of two grams of methamphetamine is sufficient to 
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trigger a ten-year sentence with no parole in addition 

to the sentence imposed for the underlying offense.

As seen in Table 1, 32 states and the District of 
Columbia establish a zone area that extends 1,000 
feet in all directions from the property line of schools 

and other protected areas. Thus, in most states 
a drug sale that takes place at a distance of more 
than three football fields away from a school building 
can result in enhanced prison time. Ten states have 
drawn zones more tightly so as to avoid overreaching 
in their impact, while seven others have cast a much 
wider net of 1,500 feet or more. 

Though the stated intent of drug-free zone laws was 
to protect schools, 31 states have extended the scope 
of their policies to areas beyond elementary and 

secondary schools and onboard school buses. For 

example, several states have enacted zones around 
public housing facilities, public parks, churches, and 
daycare centers.  Others, including Missouri and 
West Virginia, include colleges and universities in 
their definition of “school.” Utah adds shopping malls, 
amusement parks, and the parking lots of such areas 
to the list of covered areas.

The most expansive law in terms of covered locations 
is that of Arkansas, which draws zones around 
schools, public parks, public housing facilities, day 
care centers, colleges and universities, recreation 
centers, skating rinks, Boys’ and Girls’ Clubs, 
substance abuse treatment facilities, and churches. 

PENALTIES

Drug-free zone laws apply enhanced penalties in two 

different ways among the states. In thirty states, the 

law designates drug offenses within the protected 

zone as distinct crimes with their own penalties or 

penalty ranges. In Colorado, for example, sale of 
a controlled substance within a drug-free zone is a 

distinct criminal offense that carries an eight-year 

mandatory minimum sentence. In other states, the 

law prescribes enhanced penalties for underlying 

crimes when they occur within the protected zone. In 

Arizona, for instance, committing a covered offense 
within a drug-free zone increases the presumptive 
minimum and maximum penalties for the underlying 

offense by one year. 

States also vary in the severity of the penalties 
drug offenders receive for violating drug-free school 
zone laws. In 13 states, violation of the law triggers 
a mandatory minimum sentence or sentence 

enhancement that ranges from one year in Virginia 

to eight years in Colorado. In Washington, DC, Rhode 
Island, and the state of Washington, the drug-free 

Table 1. Drug-Free Zone Sizes by State

< 1,000 ft. 1,000 ft. > 1,000 ft.

Alaska
Arizonaa

Delaware

Hawaii

Indiana

Massachusetts
Minnesota

Rhode Island

Vermont

Wyoming

Alabama

Arkansas
California
Colorado

Connecticut
Florida

Georgia
Idaho

Illinois

Iowa

Kansas

Kentucky
Louisiana

Maine
Maryland
Michigan

Mississippi
Missouri
Nebraska
Nevada

New Hampshire
New Jersey
New Mexico

New York
North Carolina
North Dakota

Ohio

Oklahoma
Oregon

Pennsylvania
South Carolina
South Dakota

Tennessee
Texas
Utah

Virginia

Washington

Washington, D.C.
West Virginia

Alabama

Connecticut
Louisiana

Mississippi
Missouri

Oklahoma
South Carolina

aArizona’s drug-free zones apply 300 feet from school property on private property and 1,000 feet from school 
property on public property.

31 states have extended the scope 
of their policies to areas beyond 
elementary and secondary schools.
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zone violation doubles the maximum penalty for the 
underlying offense. 

Kansas, Nebraska, and Tennessee elevate the felony 
class of the underlying drug offense when it is 

committed within a drug-free zone, thereby exposing 

the defendant to harsher penalties. Similarly, Delaware 

and Nevada treat violation of the drug-free zone as 
an aggravating factor in the sentencing proceeding 
for the underlying drug offense. Finally, some states 

allow juvenile defendants to be prosecuted for a drug-
free zone offense in adult court and to be sentenced 

to an adult institution for violations of drug-free zone 
laws.

LIMITATIONS ON DRUG-FREE 
ZONES

A number of states have imposed various restrictions 
on their drug-free zone laws with the intention of 

narrowing their focus to more closely align with the 

original purpose of the law. Lawmakers have limited 
the application of the zone laws based on the nature 

of the transaction, the age of the defendant, the time 

of day, the presence of children, and whether the 

offense takes place on public or private property. 

Seven states—Alaska, Georgia, Louisiana, Montana, 
New Jersey, Texas, and Washington—apply an 
exception to their drug-free zone laws if the offense 

occurs within a private residence so long as no 
children are present and the defendant did not 

profit from the offense. Virginia similarly applies its 
law only on public property. California, Nebraska, 
and West Virginia exempt juvenile defendants 
from enhanced penalties, as does New Mexico for 
possession offenses. Florida, Massachusetts, and 
Nevada impose some form of time restrictions on 
their laws so that they only apply when children are 

present. 

New York and South Carolina require that defendants 
know they are in the zone when they commit the 
offense, while North Carolina and North Dakota 
exempt small quantities of marijuana from their zone 

laws. Indiana is unique in that it creates affirmative 
defenses to its zone law: defendants may avoid the 
enhanced penalties of the law if they were only briefly 

in the zone while no minors were present or if they 

were in the zone solely because law enforcement 

officers stopped them there 

DRUG-FREE ZONE LAWS: 
REFORMS

While courts have been reluctant to grant 
Constitutional challenges to drug-free zone laws, 
concerns over the laws have led a number of state 
legislatures to reform their drug-free zone policies.  

By 2005, lawmakers in Massachusetts, New Jersey, 
and Connecticut had commissioned studies to 
survey the impact and effectiveness of drug-free 
zone laws in their respective states, and identified 
problems regarding the scope of their respective 
zones and resulting racial disparities.2  Several 
states have since enacted policy reforms including 
Massachusetts, New Jersey, Connecticut, and 
Indiana. Delaware, Kentucky and South Carolina also 
reformed their drug-free zone laws as part of larger 

drug law reform bills. But other states, including 
Arkansas, Hawaii, and Texas, have adopted harsher 
penalties by expanding locations to include public 

housing and playgrounds where selling drugs can 

trigger enhanced penalties.3

CONNECTICUT

Connecticut’s harsh drug-free zone law was enacted 
in 1987. In 2001, Connecticut legislators changed 
state law to grant judges discretion in applying the 

school zone penalty in certain drug offenses based 

on “good cause.”4  Yet the Connecticut statute 
imposing a three-year mandatory minimum sentence 

for committing a drug offense within 1,500 feet of a 
school, public housing complex, or daycare center 

remains in effect.

However, further reforms may soon be enacted. In 
the 2013 legislative session, Connecticut’s Black 
and Puerto Rican Caucus sponsored a bill that would 
have reduced the size of the state’s drug-free zones 
from 1,500 feet to 300 feet. The bill was debated 
in the Connecticut House of Representatives but 
Republican opponents succeeded in filibustering the 
bill and its time expired without a vote. As a result, 
the bill stalled and will not become law for 2013. 
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Nevertheless proponents of the bill have vowed to 
introduce it again in the next legislative session.

DELAWARE

Delaware’s drug-free zone law was first adopted in 
1989 and created 1,000-foot zones around schools 

and 300-foot zones around parks. Commission of a 
drug offense—including simple possession—within 

the zone constituted a distinct felony offense. In 

2011, as part of a general effort to reduce excessive 
penalties for drug users and lower level sellers, the 
General Assembly passed and Governor Jack Markell 
signed a bill that substantially reformed the state’s 

drug laws.

The 2011 law shrunk Delaware’s drug-free zones 
from 1,000 feet to 300 feet. It also created three 
categories of drug offenses—simple possession, 

aggravated possession, and drug dealing—with the 
sentence for each offense depending on the type 

and quantity of drug involved and the presence 
or absence of aggravating circumstances. The 
law makes commission of the underlying offense 
within a drug-free zone an aggravating factor for the 
purposes of sentencing.

INDIANA

Indiana’s original drug-free zone law, passed in 1987, 

raised the felony class of the underlying drug offense 

from Class B to Class A if the offense occurred within 
1,000 feet of school property, a public park, a public 
housing complex, or a youth program center. Under 
state law, the penalties imposed for committing a 

Class A felony are substantially harsher than those 
imposed for a Class B felony: a Class A felony 
exposes a defendant to a sentence of 20 to 50 years 
in prison with an advisory sentence of 30 years, while 
a Class B felony exposes a defendant to a sentence 
of 6 to 20 years in prison with an advisory sentence 
of 10 years. In 2007, two bills were introduced—one 

in each house of the legislature—that would have 
expanded drug-free zones to churches and marked 
bus stops, respectively.

In response to the 2007 bills, Kelsey Kauffman, 

formerly of DePauw University, and her students 
began studying the impact and effectiveness of 
the state law. Their findings were similar to those 
in Massachusetts and Connecticut: drug-free 
zones blanketed large portions of inner city areas 
in Indianapolis and more than 75% of defendants 
who had their felony class raised under the drug-

free zone statute were black.5 Professor Kauffman 

and her students presented their findings before the 
Indiana Senate Committee on Corrections, Criminal, 
and Civil Matters in 2007 and 2008 and again before 
the specially-convened Indiana Sentencing Policy 
Study Committee in October 2008. Their testimony 
contributed to the defeat of the bills in the legislature.

In a drug-free zone case in February 2012, the Indiana 

Supreme Court reduced the 20-year sentence of a 
Kokomo man convicted of possessing small amounts 
of marijuana and cocaine within a drug-free zone.6 

Because the man would have faced a maximum 
prison sentence of only 18 months if his offense 

had occurred outside the zone, the court found that 

the 20-year sentence was grossly disproportionate 

to the severity of the crime. Furthermore, the court 
signaled that it would continue to reduce harsh 

sentences imposed under the drug-free zone law 

when it reduced a similar sentence in June 2012.7

In response, to address the concerns of the Indiana 

Supreme Court as well as the issues documented in the 
DePauw University study, the legislature passed and 
Governor Mike Pence signed a bill that substantially 
reformed the state’s law. The bill reduced Indiana’s 
zones from 1,000 feet to 500 feet and eliminated the 
zones around public housing complexes and youth 

program centers. It also added the requirement that 

a minor must be reasonably expected to be present 

when the underlying drug offense occurs. Lastly, the 

measure made violation of the drug-free zone law 
an “enhancing circumstance” of the underlying drug 
offense, the severity of which is dependent upon the 
type and quantity of the drug involved. Because the 
law also restructures Indiana’s felony classification 
structure and penalties, a defendant sentenced under 

the revised law now faces a mandatory minimum 
penalty of one year rather than twenty years. 
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KENTUCKY

Lawmakers modified the state’s drug free zone 
in 2011.  The provision was included in a larger 
package of sentencing reforms that were adopted 
to address the state’s growing prison population. 

State lawmakers shrunk the drug free zone from 
1,000 yards to 1,000 feet.  Anecdotal reports suggest 

that the original zone was a mistake given that most 
states impose a zone measured in feet rather than 

yards.  The change in policy was adopted without 
opposition

MASSACHUSETTS

In 1989, the General Assembly of Massachusetts 
passed the state’s first drug-free zone law, which 
imposed a 2-15-year mandatory minimum sentence 
for convictions of selling or distributing drugs within 
1,000 feet of a school. A 1993 amendment drew a 
100-foot zone around parks, and a 1998 amendment 
added a 1,000-foot zone around day care and Head 

Start facilities.8 Efforts to reform the law began 

in 2000, when Dorchester District Court Judge 
Sydney Hanlon noticed that a majority of drug-free 

zone defendants in her courtroom were black or 
Hispanic and requested that Northeastern University 
researchers conduct an analysis on the racial impact 

of the law. The researchers documented that 80% of 
the defendants who received enhanced sentences 
under the drug-free zone law were black or Hispanic—
even though 45% of those arrested for drug violations 
statewide were white.

The next layer of drug-free zone research was 
conducted by William Brownsberger at the Boston 
University School of Public Health. In his analysis 
of 443 drug sale cases in Fall River, New Bedford, 
and Springfield, Massachusetts, Brownsberger 
found that school zones covered 29% of the three 
studied cities and 56% of high-poverty areas.9 These 
findings led Brownsberger to recommend that the 
Massachusetts zone be shrunk from 1,000 feet to 
100-250 feet.

These findings were bolstered by a 2009 report 
issued by the Prison Policy Initiative (PPI). PPI’s 
research, which focused on Hampden County in 
western Massachusetts, revealed that residents of 

urban areas were five times as likely to live within 
a drug-free zone as residents of rural areas.10 The 
data further showed that more than half of black 
and Hispanic residents lived in drug-free zones while 
less than a third of white residents did so. PPI also 

found that the addition of Head Start facilities to 

the law in 1998 disproportionately impacted poor 

neighborhoods since such facilities service poor 
neighborhoods and are therefore more likely to be 
located there.

As a result of the issues surrounding the state’s 

drug-free school zone law, legislators serving on 
Massachusetts’s joint Judiciary Committee approved 
a bill that would have shrunk the size of the zones and 
limited the hours of their effectiveness, but it died on 
the floor of the General Assembly. In the summer of 
2012, however, with the endorsement of Governor 
Deval Patrick, the General Assembly passed a bill 
that reduced the size of Massachusetts’s zones from 
1,000 feet to 300 feet and limited the hours of the 
zones’ operation from 5 a.m.- midnight. 

NEW JERSEY

New Jersey first enacted its drug-free zone law as part 
of sweeping drug legislation in 1987. The original law 
drew a 1,000-foot zone around schools; distributing, 

dispensing, or possessing with intent to distribute 

drugs within that zone was classified as a third-degree 
felony with a three-year mandatory minimum prison 

sentence. In 1998, New Jersey lawmakers added a 
500-foot zone for drug sales around public housing 
complexes, parks, libraries, and museums. Violation 
of the 1998 law constituted a second-degree offense, 

for which a prison term is the presumptive sentence. 
Furthermore, New Jersey courts have interpreted the 
word “school” in the statute to be broad, including 
daycare centers, vocational training centers, and 
other educational facilities.

Advocacy organizations including the Drug Policy 
Alliance and Families Against Mandatory Minimums 
prioritized reform of the state’s drug-free school 

zone laws. This was instrumental in the legislature’s 
decision to convene the New Jersey Commission 
to Review Criminal Sentencing in 2004. The 
Commission found that that enforcement of the drug-
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free-zone laws had a devastating impact on minority 
defendants because New Jersey’s densely populated 
urban areas were transformed into massive “drug-
free” zones. Nearly every defendant (96%) convicted 
and incarcerated for a drug-free zone offense in New 
Jersey was either black or Latino.11 The Commission 
recommended that the legislature shrink the size 
of the zones from 1,000 to 200 feet and eliminate 

the mandatory minimum sentence for school zone 

violations.

The commission’s bill passed in committee in 2005 
but stalled in the legislature later that year. Five years 
later, Governor Jon Corzine signed into law a bill that 
did not alter the 1,000-foot zone size, but eliminated 

the mandatory minimum prison sentence for school 

zone offenses and enhanced judicial discretion in 

such cases.

SOUTH CAROLINA

South Carolina maintains an expansive zone of more 
than 2,600 feet, or a half mile, around restricted 

areas.  However, lawmakers modified the triggers for 
penalty enhancements in restricted areas when a 

comprehensive package of sentencing reforms that 
garnered bipartisan support was adopted in 2010.  

The modification requires that anyone arrested for 

a drug offense in an enhancement zone must have 
knowledge that he or she was in a restricted area 
with the intent of selling. 

CONCLUSION

Drug-free zone laws were initially promoted as an 

attempt to keep dangerous drug activity away from 
children.  In practice, drug-free zone laws have 
created a number of serious issues within the criminal 

justice system, by frequently imposing excessive 
penalties and by subjecting urban poor and minority 

populations to harsher penalties than others for 

similar drug offenses. Spurred by more than a decade 

of research, a number of states are taking measures 
to reform their drug-free zone laws to alleviate the 
burdens they impose on poor people and people of 

color with no benefit to public safety. These states 
should serve as a model for other jurisdictions as 
the movement for fairer, more effective drug laws 
continues to build momentum in the United States.

1 Greene, J., Pranis, K., and Ziedenberg, J. (2006). Disparity by Design: How drug-free zone laws impact racial disparity 
– and fail to protect youth. Justice Policy Institute. Available at http://www.justicepolicy.org/uploads/justicepolicy/
documents/06-03_rep_disparitybydesign_dp-jj-rd.pdf.

2 Ibid.
3 Lawrence, A. (2013). “Trends in Sentencing and Corrections: State Corrections.” National Conference of State 

Legislatures. Available at http://www.ncsl.org/Documents/CJ/TrendsInSentencingAndCorrections.pdf.
4 Legislative Program Review & Investigations Committee. (2005). “Mandatory Minimums Report.” Available at https://

www.cga.ct.gov/2005/pridata/Studies/Mandatory_Minimum_Sentences_Final_Report.htm.
5 Kauffman, K., et al. (2008). Testimony before the Sentencing Policy Study Committee. Available at http://dpuadweb.

depauw.edu/$1~kkauffman/newdrugzonelaws/Testimony.html.
6 Abbot v. State, 961 N.E.2d 1016 (Ind. 2012).
7 Walker v. State, 968 N.E.2d 1292 (Ind. 2012) (per curiam).
8 Prison Policy Initiative. (2009). The Geography of Punishment: How Huge Sentencing Enhancement Zones Harm 

Communities & Fail to Protect Small Children. Available at http://www.prisonpolicy.org/zones/.
9 Brownsberger, W. (2001). An Empirical Study of the School Zone Law in Three Cities in Massachusetts.
10 Prison Policy Initiative. (2009). The Geography of Punishment: How Huge Sentencing Enhancement Zones Harm 

Communities & Fail to Protect Small Children. Available at http://www.prisonpolicy.org/zones/.
11 Staff. (2007). “Supplemental Report on New Jersey’s Drug Free Zone Crimes & Proposal for Reform.” The New Jersey 

Commission to Review Criminal Sentencing. Available at http://sentencing.nj.gov/downloads/supplemental%20
schoolzonereport.pdf.
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Appendix. Drug-Free School Zone Laws by State

State Statute Zone Size Covered Locations Covered Offenses Penalties Limitations

Alabama Code of Ala. 
§ 13A-12-250

15,460 ft. Schools (includes 
colleges), public 
housing projects

Sale 5-year mand min, 
no parole

N/A

Alaska AK Stat. § 
11.71.040-41

500 ft. Schools, school 
buses, youth and 
recreation centers

Possession w/ 
recklessness 
(either 3rd or 4th 
degree felony)

Class C or Class 
B felony

Private 
residence + 
personal

Arizona A.R.S. § 13-
3411

300 ft. (private 
property); 
1,000 ft. 
(public 
property)

Schools Sale, possession,  
manufacture

Increases 
presumptive min 
and max by 1 
year

N/A

Arkansas A.C.A. § 5-64-
411

1,000 ft. Public parks, schools 
(includes colleges 
and universities), 
school bus stops, 
skating rinks, 
YMCAs, community 
centers, public 
housing complexes, 
substance abuse 
treatment facilities, 
day care centers, 
churches

Possession, 
delivery,  
manufacture, sale

10-year additional 
sentence 
(concurrent or 
consecutive), 
no parole

N/A

California Ann.Cal. 
Health & 
Safety Code 
§ 11353.6

1,000 ft. Schools Possession w/ 
intent, delivery, 
sale, manufacture

3-5 years 
discretionary

Defendant > 
18 years old; 
school hours 
only; only 
applies to 
places children 
expected to be

Colorado C.R.S.A § 18-
1.3-407

1,000 ft. Schools, school 
buses

Possession w/ 
intent, delivery, 
sale, manufacture

8-year mandatory 
min

N/A

Connecticut C.G.S.A. § 
21a-278a

1,500 ft. Schools, public 
housing complexes, 
day care centers

Possession w/ 
intent, delivery, 
sale, manufacture

3-year mand 
min additional 
(consec)

N/A

Delaware 16 Del.C. § 
4701

300 ft. Schools, parks, 
churches, rec. areas

Possession w/ 
intent, delivery, 
sale, manufacture

Aggravating 
Factor (Min. 
Class D Felony

N/A

District of 
Columbia

DC ST § 48-
904.07a

1,000 ft. Schools (including 
universities), day 
care centers, public 
swimming pools, 
playgrounds, arcades, 
youth centers, public 
housing complexes

Distribution, 
possession w/
intent to distribute

Up to 2x fine 
Up to 2x 
maximum 
sentence

N/A

Florida F.S.A. § 
893.13

1,000 ft. Schools (including 
universities), day care 
centers, churches, 
public housing 
complexes,  parks

Possession w/ 
intent, delivery, 
sale, manufacture

3-year man min Effective only 
6am-midnight 
(schools only)

Georgia Ga. Code 
Ann. § 16-13-
32.4

1,000 ft. Schools, parks, 
playgrounds, 
recreation centers, 
public housing 
complexes

Possession w/ 
intent, delivery, 
sale, manufacture

Up to 20 years + 
$20,000 
fine (consecutive)

Private 
residence + 
personal + 
no child < 17 
present

Hawaii HRS § 712-
1249.6

750 ft. Schools, school 
buses, parks, public 
housing complexes

Possession w/ 
intent, delivery, 
sale

Class C or Class 
D felony

N/A
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State Statute Zone Size Covered Locations Covered Offenses Penalties Limitations

Idaho I.C. § 37-
2739B

1,000 ft. Schools Possession w/ 
intent, delivery, 
sale, manufacture

5-year mand min 
to life

N/A

Illinois 720 ILCS 
570/407

1,000 ft. Schools, school 
buses, public housing 
complexes, public 
parks, churches, 
nursing homes

Possession w/ 
intent, delivery, 
sale, manufacture

Class X Felony N/A

Indiana IC 35-48-4-16 500 ft. Schools, parks Possession, 
delivery

Level 4 Felony Defenses: 
1) Briefly in 
zone while 
minor was 
present; 
2) No minor 
present; 
3) Law officer 
requested or 
stopped in zone

Iowa I.C.A. § 
124.401A

1,000 ft. Schools Possession w/ 
intent, delivery, 
sale, manufacture

Up to 5 year 
enhancement

Defendant > 18 
years old

Kansas K.S.A. 21-
5705

1,000 ft. Schools Possession w/
intent, sale

 +1 Felony Level N/A

Kentucky KRS § 
218A.1411

1,000 ft. Schools Trafficking Class D Felony N/A

Louisiana LSA-R.S. 
40:981.3

2,000 ft. Schools (including 
universities), drug 
treatment facilities, 
religious facililties, 
public housing 
complexes, day care 
centers

Possession w/ 
intent, sale

Maximum fine 
+ up to 1.5 
times maximum 
sentence

Private 
residence + 
no child < 18 
present

Maine 17-A M.R.S.A 
§ 1105-A

1,000 ft. Schools, school 
buses

Trafficking Varies based on 
drug

N/A

Maryland M.D. Code, 
Criminal Law, 
§ 5-627

1,000 ft. Schools, school 
buses

Possession w/ 
intent, delivery, 
sale, manufacture

Up to 20 years 
(1st offense); 
5-year mand min 
(2nd+)

N/A

Massachusetts M.G.L.A. 94C 
§ 32J

300 ft. Schools, preschools; 
parks (100 ft.)

Possession w/ 
intent, delivery, 
sale, manufacture

2-15 years 5am-midnight 
only

Michigan M.C.L.A. 
333.7410

1,000 ft. Schools, libraries Possession w/ 
intent, delivery, 
sale, manufacture

2-year minimum 
(judge 
may modify)

N/A

Minnesota M.S.A. § 
152.01

300 ft. Schools, parks, public 
housing complexes

Possession, 
delivery, 
manufacture, sale

Sentence degree 
enhancement

N/A

Mississippi Miss. Code 
Ann. §41-29-
142

1,500 ft. from 
building; 
1,000 ft. from 
property line

Schools, churches, 
public parks, 
ballparks, public 
gyms, youth centers, 
movie theaters

Possession w/ 
intent, delivery, 
sale, manufacture

3 year mand min 
to life

N/A

Missouri V.A.M.S. 
195.214

2,000 ft. Schools (including 
universities), school 
buses

Distribution, sale Class A Felony N/A

Montana MCA 45-9-
109

1,000 ft. Schools Distribution, sale 3 year mand min 
to life

Private 
residence + 
no child < 18 
present
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State Statute Zone Size Covered Locations Covered Offenses Penalties Limitations

Nebraska Neb.Rev.St. § 
28.416

1,000 ft. Schools, playgrounds, 
colleges (1,000 ft.); 
youth centers, video 
arcades, public pools 
(100 ft.)

Possession w/ 
intent, delivery, 
sale, manufacture

 +1 Felony Level Defendant > 18 
years old

Nevada N.R.S. 
453.3345

1,000 ft. Schools, campuses, 
school bus stops 
playgrounds, parks, 
pools, video centers, 
arcades

Manufacture, 
delivery, sale

Aggravating 
Factor

Within 1 hour 
of school hours 
(school bus 
stop only)

New 
Hampshire

N.H. Rev. 
Stat. §193-
B:1

1,000 ft. Schools, school 
buses

Possession w/ 
intent, delivery, 
sale, manufacture

1 year mand min 
+ 2x maximum 
penalty for  
underlying 
offense

N/A

New Jersey N.J.S.A. 
2C:35-7

1,000 ft. Schools, school 
buses

Possession w/ 
intent, delivery, 
sale

3 year mand min, 
no parole

Judge may 
adjust parole 
ineligibility 
based on 
mitigating 
factors; private 
residence + 
no child < 18 
present + not 
for profit

New Mexico N. M. S. A. 
1978, § 30-
31-2(Y)

1,000 ft. Schools Possession, 
delivery, 
manufacture, sale

First-class Felony Possession 
limited to 
defendants > 18 
years old

New York McKinney’s 
Penal Law § 
220.44

1,000 ft. Schools, day care 
centers

Trafficking Class B Felony Limited to areas 
“accessible” 
to public; some 
drugs require 
knowledge of 
zone

North Carolina N.C.G.S.A. § 
90-95

1,000 ft. Schools, child care 
centers, parks

Possession w/ 
intent, delivery, 
sale, manufacture

Class E Felony < 5 g marijuana 
excepted

North Dakota NDCC, 19-
03.1-23(3)(a)

1,000 ft. Schools Possession w/ 
intent, delivery, 
sale, manufacture

8-year sentence; 
If defendant > 21, 
8-year mand min

Marijuana 
excepted

Ohio R.C. § 
2925.01(P)

1,000 ft. Schools Sale Min. 4th Degree 
Felony

N/A

Oklahoma 63 Okl.
St.Ann. § 
2-401(F)

2,000 ft. Schools (including 
universities), parks, 
public housing 
complexes, child care 
centers

Possession w/ 
intent, delivery, 
sale

2x max sentence N/A

Oregon O.R.S. § 
475.904

1,000 ft. Schools Delivery, 
manufacture

Class A Felony N/A

Pennsylvania 18 Pa.C.S.A. 
§ 6317

1,000 ft. Schools, parks, 
playgrounds; school 
buses (250 ft)

Possession w/ 
intent, delivery, 
sale

2-year mand min N/A

Rhode Island Gen.Laws 
1956, § 21-
28-4.07.1

900 ft. Schools, parks, 
playgrounds

Distribution, 
manufacture

2x max sentence 
2x max fine

N/A
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State Statute Zone Size Covered Locations Covered Offenses Penalties Limitations

South Carolina Code 1976 § 
44-53-445

2,640 ft. Schools (including 
universities), parks, 
playgrounds

Possession w/ 
intent, delivery, 
sale, manufacture

Up to 10-year 
sentence

Defendant must 
know of zone; 
police cannot 
stop within 
zone

South Dakota SDCL § 22-
42-19

1,000 ft. Schools, youth 
centers, public 
swimming pools; 
video arcades (500 
ft.)

Possession, 
delivery,  
manufacture, sale

Class 4 Felony = 
5 year mand min

Judge may 
adjust sentence

Tennessee T. C. A. § 39-
17-432

1,000 ft. Schools, child care 
centers, libraries, rec. 
centers, parks

Possession w/ 
intent, 
delivery, sale, 
manufacture

 +1 Felony Level N/A

Texas V.T.C.A., 
Health & 
Safety Code 
 § 481.134

1,000 ft. Schools (including 
universities), 
playgrounds, video 
arcades, youth 
centers,; public 
swimming pools (300 
ft.)

Possession, 
delivery,  
manufacture, sale

 +5 year max 
sentence

Possession 
excepted if 
inside private 
residence + 
no child < 18 
present

Utah U.C.A. 1953 § 
58-37-8(4)

1,000 ft. Schools (including 
universities), child 
care centers, parks, 
arcades, rec. centers, 
amusement parks, 
churches, shopping 
malls, sports 
facilities, movie 
theaters, playhouses, 
parking lots, libraries

Possession w/ 
intent, 
delivery, sale, 
manufacture

First Degree 
Felony

N/A

Vermont 18 V.S.A. § 
4237

500 ft. Schools, school 
buses

Distribution, sale Up to 10-year 
sentence

N/A

Virginia 18 V.S.A. § 
4237

1,000 ft. Schools, school 
buses, school bus 
stops, day care 
centers, mental 
health facilities

Possession w/ 
intent, 
delivery, sale, 
manufacture

1-5 years mand 
min

Public property 
only; school bus 
stop limited to 
when children 
are present

Washington West’s RCWA 
69.50.435

1,000 ft. Schools, school 
buses, 
school bus stops

Possession w/ 
intent, 
delivery, sale, 
manufacture

2x max sentence Private 
residence + 
no child < 18 
present + not 
for profit

West Virginia W. Va. Code, 
§ 60A-4-406

1,000 ft. Schools (including 
universities)

Distribution, sale No probabtion for 
3 years

Defendant > 18 
years old

Wyoming W.S.1977 § 
35-7-1036

500 ft. Schools, school 
buses

Possession w/ 
intent, 
delivery, sale, 
manufacture

2-year mand min Penalties less 
for minors and 
for possession
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        Children and illicit drug activity do not mix and as 
a society we recognize this. In fact, every state in the 
U.S. has adopted drug-free zone legislation reflecting 
this notion. Drug-free zone laws (“DFZLs”) aim to 
ensure the safety and well being of our children and 
their surrounding communities by discouraging drug 
activity near locations children frequent, such as schools 
or parks. A noble goal indeed. But what if the law is 
failing? Or even worse, what if the law is doing more 
harm than good? Recent congressionally led and institu-
tionally driven research makes this concern all-too-real, 
bringing to the forefront an important question: What 
should Tennessee do in light of these findings?  

   Tennessee’s DFZL (TENN. CODE ANN. § 
39-17-432) aims to deter drug activity away from youth 
by requiring enhanced and mandatory minimum 
sentences for criminal drug-law violations within one 
thousand feet of any school, child care agency, public 
library, recreational center, or park. On its face, such a 
law seems perfectly reasonable and suitable for provid-
ing special protection to our youth. But in this general-
ized assumption lays a problem. 

 

   Statistical research demonstrates that when the “buffer 
zones” employed under DFZLs are not adequately 
tailored to a state’s needs, the primary deterrent value of 
the law is often rendered ineffective and disparate 
impacts on minority and lower-income communities 
are furthered. For example, consider urban areas or 
other densely populated sections of a municipality. 
�ese areas generally retain more schools, parks, and the 
like, meaning more drug-free zones per square mile. As 
the zones per square mile increase, the super-criminal-
ized areas begin to overlap until entire communities are 
turned into giant, unbroken, drug-free zones. �e over-
lapping zones create a blanket so large that any incentive 
to avoid participating in drug activity near the 

proscribed locations is negated, thus diluting the special 
protection intended by the law. Aside from negating the 
intended purpose of the law, states’ failure to tailor their 
DFZL to their particular needs results in disparate 
impacts on minorities and lower-income classes, who 
already are effectively forced to reside in these densely 
populated areas for socioeconomic reasons. Merely by 
their minority or low-income status, individuals face 
and receive harsher sentencing violations than an indi-
vidual who lives in more affluent, less dense suburbs.

   So, what should we do? Tennessee needs to investigate 
for shortcomings in its DFZL. �e state’s legal commu-
nity has voiced and continues to voice opposition to the 
current construction of the law, and with recent findings 
calling into question substantively similar DFZLs in 
jurisdictions akin to Tennessee, the concern is well 
warranted. Many other states already reviewed their 
drug-free zone legislation, found substantial defects, and 
made beneficial corrections to their law. �at path, if 
taken by Tennessee, can provide the benefit of ensuring 
our DFZL adequately protects our vulnerable youth. 
Such a realization however, is impossible without proper 
investigation. How to fix our DFZL is a fact-specific 
question, and while other jurisdictional studies provide 
guidance on the issue, the answer depends upon the 
types of defects unearthed by a thorough statistical anal-
ysis and practical consideration of Tennessee and its 
DFZL. Ultimately, the circumstances demand that the 
Tennessee General Assembly and social engineers of this 
state take legislative and investigative action to ensure 
the children of our community are as safe from illegal 
drug activity as possible.

To read the Mr. Muse’s full report on Tennessee’s Drug-free 
zones, visit memphisbar.org/news-publications/mephis-

lawyer-magazine/2016  

Devon C. Muse is a second-year law student at �e University of Memphis Cecil C. Humphreys School of 
Law. He received his bachelor of arts in political science with a minor in legal studies from East Tennessee 
State University. Muse is active in the community as well as his law school, where he serves on the Memphis 
Law Review and Moot Court Board. He previously worked as a judicial extern for the Tennessee Court of 
Criminal Appeals and as a legal intern for Spivey King & Spivey LLP. He currently works as a graduate 
research assistant to Professor of Law John Newman, and intends to spend his summer in  Nashville, 
Tennessee as a legal intern for the Tennessee Attorney General’s Office.   

Tennessee’s Drug-free Zone Law: 

Defective by Design?
by Devon C. Muse
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Exhibit #10 



Nashville Case Highlights Drug-Free
School Zone Reform Efforts
Tennessee's drug-free school zone law is under the microscope as a first-
time, non-violent offender fights his 15 year sentence.
Bv I.R. Lind. Putch Staff | Nov 28. 2017 4:37 pni ET

NASHVILLE, TN ~ In 2008, Calvin Bryant made a 15-year mistake. The 22-

year-old sold 320 pills, primarily ecstasy, to a long-time family friend ~ who

reminded Bryant "he had helped raise him" and insisted he needed drugs to
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BRYANT, ANNETTA (id #246925, dob: 08/30/1959)

Saint Thomas | (& SCENSION
Meciical Partners | ^55^

Nashville Medical Group_7th Fl

300 20th Ave N 7th Fl

NASHVILLE, TN 37203-2131

Phone: (615) 284-1400. Fax: (615) 284-1535

Date: 07/25/2018

RE: Annetta Bryant, DOB: 08/30/1959, PT ID #246925

Annetta Bryant

4371 Summertime Dr

Nashville, TN 37207

To Whom It May Concem:

Ms. Annetta Bryant is a patient of mine who has multiple medical problems. She has a history of
chronic respiratory failure and is on chronic oxygen. She also has allergic asthma and diabetes. She
cannot be exposed to any inhalants that could aggravate her breathing. If there is a high level of mold
in her environment. It is important that it be eradicated. If any further information is needed, please
contact me at my office.

Sincerely,

Electronically Signed by: MARGARET STOLZ, MD MMS/hw J: 0725-011
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