BASS BERRY#SIMS.

David R. Esquivel
desquivel@bassberry.com
(615) 742-6285

October 4, 2018

The Honorable Bill Haslam

c/o Office of the General Counsel
State Capitol, 1st Floor

600 Charlotte Ave.

Nashville, TN 37243

State of Tennessee Board of Parole
Division of Board Operations

404 James Robertson Parkway, Suite 1300
Nashville, TN 37243

Re:  Application for Commutation of Calvin Eugene Bryant, Jr.
Dear Governor Haslam:

This letter accompanies the Application for Commutation submitted to you by Calvin
Eugene Bryant, Jr. Mr. Bryant is seeking a Pardon of his conviction or, in the alternative, a
Commutation of his sentence to time served.

Mr. Bryant received a 17-year sentence for a first-time, non-violent drug crime he
committed as a 22-year-old college student. As a result of the unprecedented application of a
mandatory-minimum sentencing enhancement, Mr. Bryant’s sentence was dramatically increased
to the extent that he received a longer sentence for his first-time, non-violent drug crime than he
would have received for a severe, violent crime like Rape or Second Degree Murder.

Mr. Bryant has spent the last ten years in prison, and his request for executive clemency
enjoys widespread and ardent support from the community and even from those involved in his
prosecution. As shown in Mr. Bryant’s Application and the supporting materials, Mr. Bryant has
clearly and convincingly demonstrated that he meets the criteria established by the Governor for
Commutation.

In the interests of justice and fairness, Mr. Bryant respectfully requests that his
Application for Commutation be granted.

Sincerely,

Do e P

David R. Esquivel Brian F. Irving

150 Third Avenue South, Suite 2800
Nashville, TN 37201
bassberry.com



State of Tennesses
BOARD OF PAROLE
DIVISION OF BOARD OPERATIONS
404 Janes Robertson Perkway, Suite 1300

Nashville, Tennessee 37243-0850
Phons: 615-741-1150 - Fax: 615-741-5337 boarg oj rargie

Application for Commutation

I Calvin Eugene Bryant, Jr., by and through my counsel, Daniel A. Horwitz, Esq., am hereby applying for a

Commutation, and | understand that | must meet all of the Governor’s criteria as established.

| further understand that meeting the requirements set forth in these guidelines is merely a threshold inquiry in the
consideration of Commutation relief. The final determination of whether a Commutation will be granted lies in the
discretion of the Govemnor after a review of the petition and the non-binding recommendation of the Board. The
avalilability of commutation of sentence is not intended to serve and will not serve as a review of the proceedings of
the trial court or the guilt or innccence of the petitioner.

In order to provide guidance to the Board in reviewing commutation petitions and in making its non-binding
recommendaticn to the Govemor, the Governor has established the following criteria:

COMMUTATIONS (NON-CAPITAL SENTENCES)

1. The Governor will give serious consideration to Commutation requests where the petitioner has demonstrated,
by clear and convincing evidence, that:

a. The petitioner has made exceptional strides in self-development and self-improvement and would be a
law-abiding citizen; and either

i. Petfitioner is suffering from a life-threatening illness or has a severe chronic disability, said iliness or
disability is supported by appropriate medical documentation, and the relief requested would mitigate
said illness or disability; or

ii. Petfitioner's parent, spouse or child has a life-threatening illness, said illness is supported by
appropriate medical documentation, and the petitioner is the only person able to assist in the care of
such person; or

iii. Petfitioner has been rehabilitated, is no longer a threat to society, has demonstrated, to the extent his
age and health permit, a desire and an ability to maintain gainful employment and faimess supports
the petitioner's application

[y |

N
pomd
[ ]

S SR
LA

it

il

BP 0044 (Rev. 10/13) Page 1cf6 RDA 1704



2. Petitioners eligible for medical furloughs are excepted from the guidelines of Section 1(a)(i) and 1(a)(ii) above.

CONMUTATIONS (CAPITAL SENTENCES)

THE GOVERNOR WILL ALSO GIVE SERIOUS CONSIDERATION TO COMMUTATION
REQUESTS BASED UPON THE FOLLOWING STATUTORY GROUNDS:

1. Pursuant to T.C.A. Section 40-27-105, upon application for a pardon by a person sentenced to capital
punishment, if the Govemor is of opinion that the facts and circumstances adduced are not sufficient to
warrant a total pardon, the Governor may commute the punishment of death to imprisonment for life in the
penitentiary or imprisonment for iife without parole in the penitentiary.

2. Pursuant to T.C.A. Section 40-27-108, the Governor may commute the punishment from death to
imprisonment for life or imprisonment for life without parole, upon the certificate of the Supreme Court, entered
on the minutes of the Court, that, in its opinion, there were extenuating circumstances attending the case, and
that the punishment cught to be commuted.

REPRIEVES

The Governor makes the final determination of whether a reprieve will be granted after a review of the petition and
the non-binding recommendation of the Board.

The Governor will give serious consideration to reprieve requests when the petitioner has been sentenced to death
and has exhausted all possible judicial remedies.
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GENERAL INFORMATION

Name: Calvin Eugene Bryant, Jr. List Alias (if any):
Date of Birth Age Race Sex Social Security Number
1/22/1986 32 Black Am OF b ]

TDOC Identification Number: 00451242 [ geation: RMSH

CRIMINAL INFORMATION

LIST ANY PRIOR CONVICTIONS
Offense (s) Sentence (s) County & State of Conviction Year of Conviction

Drug-Free Sch. Zone 17 years (15 mandatory) Davidson County, Tennessee 2009

Have you ever escaped? [ Yes No If yes, date of escape:

Did you commit any offenses while on escape? Oves 1 No If Yes, List What Offense (s) Below:
Offense (s) Sentence (s) County & State of Conviction Year of Conviction

Do you have any outstanding charges (Detainers/Warrants)? O Yes E No

If yes, list charging agency:

Alleged Offense (s):

Do you have any unprocessed sentences? O Yes Bl No
Offense(s) Sentence(s) County & State of Conviction Year of Conviction
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INSTITUTIONAL INFORMATION

Custody level: Minimum Trustee Are you eaming sentence credits? ] Yes Kl No

If yes, monthly credits: If No, Explain:

Have you been convicted of a class A/B disciplinary infraction with the last five (5) years? B Yes CINo
If Yes, List Below:

Offense Conviction Date Disposition
Possession of Cell Phone Charger 2014 ClassB

List Your Program Participation Below:

Program Name ' Completion Date
Refrigeration Mechanics (HVAC) October 10, 2014
Brick Masonry (2) July9,2018
Anger Management November 21, 2012

PAROLE INFORMATION

Have you had a parole hearing? O Yes & No If yes, date of hearing:

Have you ever been released on parole? O Yes B No If yes, date:

Did you violate parole? 0O Yes B No if yes, date of revocation hearing:
Have you previously applied for a commutation? O Yes i No If yes, give date:
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EDUCATIONAL INFORMATION

Highest level of education attained: Three (3) Years of College (TSU); Graduated High School

List Vecational Training and Dates Attended:

Program Name Completion Date
Refrigeration Mechanics (HVAC) October 10, 2014
Brick Masonry (2) July 9,2018

ATTACH COPIES OF YOUR DIPLOMA (S), DEGREE (8), CERTIFICATE (S) OR CURRENT PROFESSIONAL LICENSE

MILITARY INFORMATION

N/A

Branch of Service (N/A if you did not serve) Discharge Date: Type of Discharge:

List the Type of Commendation or Decorations Received:

ATTACH A COPY OF YOUR DISCHARGE WITH YOUR APPLICATION
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| affirm that | have read, or had read to me, and understand the instructions, questions and statements within this
application. | also affirm that it has been completed in its entirety; that ALL responses made in the application, or
attached to the application, are true and correct to the best of my knowledge, that in my judgment | meet ALL the

criteria on which this application is based and, therefore, | am applying for a Commutation under the criteria noted
in this application.

(e,

etitioner's Signature

STATE OF '/Ieﬂf\e,SSee
COUNTY OF __David s

Before me (‘,(»\V'\f\ E fP)f‘:{Gan
appeared lobidie  “VasSases

, the undersigned officer, personally

Known to me (or satisfactorily proven) to be the person whose name is subscribed to the within instrument and

acknowledged that he/she executed the same for the purpose herein contained. In witness whereof, | hereunto set
my hand and official seal.

Witness my hand, thls iy sy of Ctl“)\f?«b 20 1Y
R S ROBW@ /’/f
-
S <3’. ‘ *%,
H § smgssge S
S iveNNSoy i E
= RO o 2
2 % puBlC S oS- Slgnif“ﬂ; of Notary
= e o )
. ey et & i
4,: 0,%4[.//[3'3'6‘«\50\\\\ %'b:b My Commission Expires: __ = ° % 2021
. it ?\Qfo

MhtissionEF
If this application was completed by someone other that the applicant, the person completing the application must
provide their name, address, telephone number, and relationship to the applicant in the space provided below

Daniel A. Horwitz, Esq.
Name

1803 Broadway, 531
Address

Nashville TN 37203

City . State ~ ZipCode
M//%j Bfe.o3317¢

Preparer's Signature

Attorney

Relationship to Petitioner

615-739-2888

Telephone (including area code)
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Bepartment of Eucation
@his is to certify that
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€0-2713 (Rav. 112)

State of Tennesse,.
Certificate

TENNESSEE DEPARTMENT OF EDUCATION

This is to certify that Calvin Bryant Jr. has completed
971 hours of instruction in Masonry 2

under provisions of the Tennessee Department of Education.

Conducted by Riverbend Maximum Security Institution located at
Nashville Tennessee, .Nmﬂ OM  10/17/2017 O 3/31/2018

In testimony of this fact we have hereunto affixed
our signatures this the o, Agyof ;u, 2018

y 2 ... J%..Fﬂmb\\ ncipal
3 Qozen, Woxgver Man— ¢

. o2 ,
M vesseee’® . Assistant Commisstoner. . Commissioner of Education
College, Career and Technical Education
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Ingtitute in BWasgic Life Principles

Certificate of Achievement
This certifies that

nttin Brpant, Ir.

has successfully completed the
Anger Resolution Seminar

ifies

=i

A course \\.anﬁs.@ on identifying the causes of anger
and how to m:aa&.m\:@ resolve them
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IBLP Frison Serminars

Seminar FFacilitator

&\Q&S\ | Chaplain Kurt Gross
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CALVIN BRYANT'S SUPPLEMENTAL ADDENDUM IN SUPPORT
OF HIS APPLICATION FOR  EXECUTIVE CLEMENCY

DANIEL A. HORwWITZ , ESQ.

LAw OFFICE OF DANIEL A. HORWITZ
1803 BROADWAY , SUITE #531
NASHVILLE , TN 37203

(615) 739 -2888
daniel.a.horwitz@gmail.com

DAvVID ESQUIVEL , ESQ.
BRIAN F. IRVING , ESQ.
BASS BERRY & SIMS

150 THIRD AVENUE SOUTH
SuUITE 2800

NASHVILLE , TN 37201
(615) 7 42- 7769

de squivel@bassberry.com
bi rving@bassberry.com

October 4, 2018 Counsel for Petitioner Calvin Bryant
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Dear Governor Haslam:

Petitioner Calvin Bryant, through undersigned counsel, respectfully
applies to you to pardon him, or, in the alternative, to commute his 17-year
sentence for a first-time, non-violent drug crime that he committed as a 22
year-old college student. Mr. Bryant has already served more than a decade
in prison for his crime, and if a comm utation is deemed appropriate, he
respectfully petitions your office to commute his sentence to time served. In
support of this application, Mr. Bryant states that , in accordance with your
office’s guidelines for commutation requests:

(a) He has made exceptional strides in selfdevelopment and self-
improvement and would be a law-abiding citizen upon his release and

(a)(iii) He has been rehabilitated, is no longer a threat to society, has
demonstrated a desire and an ability to maintain gainful employment,
and fairness supports his application ; and

(a)(ii) His parent —specifically, his mother—has a life-threatening
illness, said illness is supported by appropriate medical
documentation, and he is the only person able to assistin her care.

|. Facts Supporting Clemency

A decade ago, Calvin Bryant was a beloved college student, brother,
and son who had dreams of playing in the NFL. At 22 years old, he made an
error in judgment that led to his conviction for the sale of a controlled
substanceto an adult government informant . Although Calvin’s first -time,
non-violent offense occurred at his own residence, because higesidence was
located within 1,000 feet of a school, Mr. Bryant was subjected to an
intensely punitive, strict -liability, mandatory minimum sentencing
enhancement that is virtually unparalleled in its severity . Consequently, Mr.
Bryant received a longer sentence for committing a first -time, non-violent
drug offense than he would have received if he had committed asevere
violent crime like Rape or Second Degree Murder. Accordingly, Mr. Bryant
has spent the past ten years of his life in prison

In light of the extraordinary nature of his case and widespread
agreement that the decade that Mr. Bryant has already sgnt in prison
represents sufficient punishment for his first -time, non-violent crime, Mr.

2.



Bryant's clemency application is widely supported even by those whowere
involved in his prosecution.

For instance, one of the prosecutors who prosecuted Mr. Bryant has
executed a sworn affidavit stating that: “I would personally not oppose a
clemency or early release petition by him given the long term of incarceration
that he has already served and the nonviolent nature of the offenses for
which he was convicted” See Exhibit #1 (Affidavit of Rob McGuire) .
Former General McGuire also explained that “| fail to see how an additional
six years of incarceration will improve Mr. Bryant’s amenabili ty to correction
or would be required to maintain public safety .” His affidavit further notes
that “I additionally fail to see how [Mr. Bryant's] release at a time earlier than
2023—and after over nine [now ten] years of incarceration—will deprecate
the seriousness of the offenses for which he was convicted or significantly
imperil the public safety.” Id.

Moreover, the Criminal Court Judge who sentenced Mr. Bryant has
indicated his support for Mr. Bryant's clemency application. Specifically, in
a recent order finding that he did not have the authority to resentence Mr.
Bryant on his own, Judge Steve Doziemwrote:

[T]he Court agrees with the basic argument of [Mr. Bryant’s]
petition —that his sentence can be viewed as harsh. While not
ignoring the important policy rational e that led the Tennessee
legislature to pass the Act, the fact remains that in certain
situations, such as with the Petitioner, a strict interpretation and
enforcement of the Act can lead to sentences that courts and
some members of the community would be hard-pressed to
describe as fair. This is espeally true in Davidson County,
where much of the county, and especially those areas with a
higher concentration of minority populations, falls within the
ambit of the Act.

* k k% %

[T] he Court notes that it always appreciates individuals who take
the time to invest in their communities and the laws which affect
those communities. This case has garnered the attention ofa
number of such individuals, ranging from the Petitioner’s family
and friends who wrote letters in support of the Petitioner’s
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release and who appeared atthe instant hearing on this matter
to support him, to the attorneys and Metro Councilmembers who
have expressed support of the instant petition. The Court hopes
that these individuals, should they desire to do so, would
continue to take an interest in the Petitioner's case, whether by
supporting an application for clemency to the governor or
working with the legislature to provide an avenue for this Court,
and other courts dealing with similar situ ations, to exercise
judicial discretion in handling such petitions. As the Court
observed at the hearing , the Court is not opposed to
seeing the Petitioner receive relief, so long as there is

legal authority for that relief.

SeeExhibit #2, pp. 26, 28 (Jan. 19, 2018 Order) (emphasis added).

Furthermore, the current Davidson County District Attorney has
expressed his support for resentencing Mr. Bryant, stating at a recent
hearing that “prosecutorial discretion is built into the system to deal with”
cases like Mr. Bryant's. See Exhibit #3, p. 18 (Dec. 15, 2017 Hearing
Transcript). General Funk further indicated that, if given the opportunity,
he would “handle [Mr. Bryant’'s] case as we treat all other” cases under
Nashville’'s since-reformed use of Tennessee’s school zone enhancement,
which his office now applies only to cases at schools or to sales involving
children.

Of note, Mr. Bryant enjoys overwhelming support outside the criminal
justice system as well. Conservatives support Mr. Bryant's release. See
Exhibit# 4 (Letter of David Fox). Libertarians support Mr. Bryant’s release.
SeeExhibit #5 (Letter of Nashville Libertarian Party) . Leading interest
groups and advocates concerned with proportionate sentencing support Mr.
Bryant's release. SeeExhibit #6 (Letter of Families Against Mandatory
Minimums , People for the Enforcement of Rape Laws, and the ACLU of
Tennesseq. Nashville’s Metro Council supports his release. SeeExhibit #7
(Letter of Metro Council Members). Countless community members and
family members, too, support his release. Indeed, Mr. Bryant's community
has supported him and stood by him for years. See e.g., Collective Exhibit
#8 (Affidavit of State Representative Brenda Gilmore ); (Affidavit of
Clinton Gray ); (Affidavit of Nashville NAACP President Ludye
Wallace ) (Affidavit of Tennessee State NAACP Chair Marilyn Brown )
(Affidavit of Chenika Miller ); (Affidavit of Janice Blackburn ); (Affidavit
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of Kim D. Ross ); (Affidavit of Christal Williams ); (Affidavit of LaShana
Bryant ) (Affidavit of Mason Caples ); (Affidavit of Allencia Blackburn );
(Affidavit of Annetta Bryant ); (Affidavit of Miesha Bryant ); (Affidavit of
Erica Howse ); (Affidavit of Steve Beach ) (Letter from Allencia

Blackburn ); (Letter from Annetta Bryant ); (Letter from Antoineka

Stanton ); (Letter from Brandon Orr ) (Letter from Chenika Miller )
(Letter from Danielle Duncan ); (Letter from Eleanor Whitworth );
(Letter from Jane Stumpf ); (Letter from Janice Blackburn ); (Letter
from LaShana Bryant ).

Further, even without regard to the overwhelming community support
that Mr. Bryant enjoys, see id, the wildly disproportionate length of his
sentence alone justifies your exercise of clemency. Mr. Bryant is the only
first -time offender in the history of Nashville —and possibly the entire state—
to receive Tenn. Code Ann. 8§ 3917-432’s intensely punitive sentencing
enhancement. Stated differently: Mr. Bryant's vastly disproportionate and
possibly unparallel ed sentenceresulted from a toxic combination of harsh
mandatory minimum sentencing, race, poverty, and fatally arbitrary
enforcement. See Exhibit #9 (Calvin Bryant's Verified Petition for
Sentencing Relief). Given this context, multiple media outlets that have
examined Mr. Bryant's case haverecognized the grotesque and outrageous
nature of the sentencethat he received under the circumstances involved.
See, e.g, Collective Exhibit #10 (J.R. Lind, Nashville Case Highlights
Drug -Free School Zone Reform Efforts: Tennessee’s drugfree school zone
law is under the microscope as a first -time, non-violent offender fights his
15 year sentence NASHVILLE PATCH, Nov. 28, 2017,
https://patch.com/tennessee/nashville/nashville -casehighlights -drug-
free-school-zone-reform -efforts; C.J. Ciaramella, How a Drug -Free School
Zone Sent a Tennessee Colleg Student to Prison For 17 Years REASON (Dec.
14, 2017 2:12 p.m.),https://reason.com/blog/2017/12/14/how -drug-free-
school-zone-laws-sent-a-te; Steven Hale, Council Members Petition Judge
Over Drug-Free School Zone Case NASHVILLE SCENE, Dec. 8, 2017,
https://www.nashvillescene.com/news/pith _-in-the-
wind/article/20985229/council -members-petition -judge-over-drugfree-
school-zone-case Adam Tamburin, He got 17 years for selling drugs near
school. Now 12 Nashville officials are fighting on his behalf, THE
TENNESSEAN, Dec. 8, 2017,
https://www.tennessean.com/story/news/2017/12/08/nashville  -council-
members-urge-relief-man-sentenced-under-drug-free-school-zone-
law/934617001/).
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[l. Propriety of Clemency

A. (1)(a)(iii) Criteria

Mr. Bryant merits clemency under Commutation Standard (1)(a)(iii) .
The fact that Mr. Bryant is not a threat to society and would be a lawabiding
citizen upon his release isuncontested. During his term of incarceration , Mr.
Bryant has also made exceptional strides in sel-development and self-
improvement. Indeed, Mr. Bryant even incorporated his own non-profit
organization from prison . Specifically, Mr. Bryant proudly founded
“Positive Inner City Kids” (PICK) , which is aimed at helping inner -city youth
stay in school and avoid gangs and violence.SeeExhibit #9, p. 42; see also
Secretary of State Charter Nonprofit Corporation Control # 000810202.

Mr. Bryant also has a job waiting for him upon his release. See
Collective Exhibit #8 (Affidavit of Clinton Gray) (“Since Calvin’'s
incarceration we have spoken many times about his plans to becone a
positive example for kids within the Nashville Community. Upon his release
| am committed to providing a steady job of employment that will assist h im
with his vision of becoming a positive influence for our city.”). Thus, in
addition to demonstrating a desire to maintain gainful employment , Mr.
Bryant has also demonstrated an ability to do so. See id. Further, any
conceivable notion of fairness supports the conclusion that there is no
circumstance in which it makes sense to punish a first-time, nonviolent drug
offender more harshly than a rapist or a murderer. Accordingly, fairness
supports Mr. Bryant’s application, and he merits clemency accordingly.

A. (1)(a)(ii) Criteria

Mr. Bryant also merits clemency under Commutation Standard
(D) (a)(ii). Mr. Bryant’'s mother has developed multiple medical problems,
including chronic respiratory failure, and she has come to be dependent
upon chronic oxygen. SeeExhibit #1 1 (Letter of Dr. Margaret Stol z). Mr.
Bryant's mother also has allergic asthma and diabetes and cannot be exposed
to any inhalants that could aggravate her breathing. See id.

Tragically, Mr. Bryant’s father died during Mr. Bryant’'s lengthy prison
term. Given his mother’'s increasing needs and attention—including
eradicating mold in her environment , id.—and given that his mother cannot
afford full -time care, Mr. Bryant merits clemency so that he may assist in his
mother’s care, which his siblings can no longer handle on their own.

-6-



Enclosures:

=N
/

L M=

DANIEL A. HORWITZ | ESQ.

LAw OFFICE OF DANIEL A. HORWITZ
1803 BROADWAY , SUITE #531
NASHVILLE , TN 37203

(615) 739 -2888
daniel.a.horwitz@gmail.com

Respectfully submitted,
By:

Counsel for Petitioner Calvin Bryant

-Exhibit #1  (Affidavit of Rob McGuire)

-Exhibit #2  (Jan. 19, 2018 Order of Judge Steve Dozier)

-Exhibit #3  (Dec. 15 2017 Hearing Transcript)

-Exhibit #4  (Letter of David Fox)

-Exhibit #5 (Letter of Nashville Libertarian Party)

-Exhibit #6  (Letter of Families Against Mandatory Minimums,

Peopl

e for the Enforcement of Rape Laws, and the ACLU of Tennessee

-Exhibit #7  (Letter of Metro Council Members)
-Collective Exhibit #8

(Affidavit of State Representative Brenda Gilmore );
(Affidavit of Clinton Gray ); (Affidavit of Nashville NAACP
President Ludye Wallace ) (Affidavit of Tennessee State
NAACP Chair Marilyn Brown ) (Affidavit of Chenika
Miller ); (Affidavit of Janice Blackburn ); (Affidavit of Kim D.
Ross); (Affidavit of Christal Williams ); (Affidavit of
LaShana Bryant ) (Affidavit of Mason Caples ); (Affidavit of
Allencia Blackburn ); (Affidavit of Annetta Bryant );
(Affidavit of Miesha Bryant ); (Affidavit of Erica Howse );
(Affidavit of Steve Beach ) (Letter from Allencia Blackburn  );
(Letter from Annetta Bryant ); (Letter from Antoineka
Stanton ); (Letter from Brandon Orr ) (Letter from Chenika
Miller ) (Letter from Danielle Duncan ); (Letter from
Eleanor Whitworth ); (Letter from Jane Stumpf ); (Letter
from Janice Blackburn ); (Letter from LaShana Bryant )

-Exhibit #9 (Calvin Bryant's Verified Petition for Sentencing Relief)
-Collective Exhibit #10 (SelectedNews Articles)
-Exhibit #11 (Letter of Dr. Margaret Stolz)
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Exhibit #1



AFFIDAVIT OF ROBERT E. MCGUIRE

I, Robert E. McGuire, declare under penalty of perjury that the following is true and
correct:

1.) My name is Robert Elliott McGuire, I am over the age of eighteen (18) and am
competent to testify about the matters contained in this affidavit.

2.) I am currently licensed to practice law in the State of Tennessee and have been since
2001. My Board of Professional Responsibility number is 021594.

3.) I was an Assistant District Attorney General for the 20" Judicial District (Nashville-
Davidson County) from 2001 to 2014.

4.) During my tenure as an Assistant District Attorney General, 1 assisted another
prosecutor with the prosecution of Calvin Bryant for the sale and possession of
narcotics in a Drug Free School Zone.

5.) As I recall, Mr. Bryant was arrested on that indictment in May of 2008, did not make
bond and remained in custody pending trial.

6.) I do not recall if Mr. Bryant was made a plea agreement offer before the trial. As I
was not the primary prosecutor on that case, I would not have been the prosecutor
to make a plea agreement offer on the case.

7.) As I recall, Mr. Bryant was convicted of those offenses after a jury trial in February

of 2009. I participated in representing the State of Tennessee at that trial.




8.) In the spring of 2009, Mr. Bryant was subsequently sentenced to 17 years in prison
at 100% with the percentage of service being mandatory and fixed by the fact that
he was convicted of a narcotics offense while in a Drug Free School Zone

9.) At this time, I believe that Mr. Bryant has been in continuous confinement for over
nine years (from May of 2008 to present) with over eight years of that incarceration
coming post-conviction.

10.) According to the latest information available from the Tennessee Department
of Corrections Mr. Bryant’s sentence is scheduled to conclude on May 23, 2023, a
little less than six years from the date of the signing affidavit.

11.) I fail to see how an additional six years of incarceration will improve Mr.
Bryant’s amenability to correction or would be required to maintain public safety.

12.) I additionally fail to see how his release at a time earlier than 2023 — and after
over nine years of incarceration — will deprecate the seriousness of the offenses for
which he was convicted or significantly imperil the public safety.

13.) I am no longer a prosecutor and I cannot speak for the Office of the District
Attorney General for the 20 Judicial District, therefore I only speak for myself. But
as a prosecuting attorney for Mr. Bryant I would personally not oppose a clemency
or early release petition by him given the long term of incarceration he has already

served and the non-violent nature of the offenses for which he was convicted.




FURTHER THIS AFFIANT SAYETH NOT.
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OBERT E. MCGUIRE

STATE OF TENNESSEE )
COUNTY OF DAVIDSON )

I, Robert E. McGuire, after first being duly sworn according to the law, make oath
and state that I am the Affiant in the foregoing Affidavit; that [ have read my statements
contained therein, which are true and correct to the best of my knowledge, information
and belief; and which are not made out of levity or collusion with the Respondent, but out

of sincerity and truth for the causes alleged 311 the p‘lg/adinﬁ/
7

SWORN TO AND SUBSCRIBED before me this the ¢ day of Jlu %1_4@\’ ,2017

Al g AUhih

SrENL e, NOTARY PUBLIQ)
d o -
5‘?:.‘. ‘3’ Q:" . "-O‘;
337 fe g 1B
e T Now 2=9 My commission expires: O =
e Q’ O ()
L @QQ > :qr? v
“ a'. .-.- ‘sq;t
"‘ ..... J:“ \é_

(W8]
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IN THE CRIMINAL COURT FOR DAVIDSON COUNTY, TENNESSEE

AT NASHVILLE W T RE
DIVISION 1 | Eals £
y
JAN 182018 !
CALVIN BRYANT ) i i
Petitioner, ) Jé" A éi'/m E
) 3 —
V. ) Case No. 2008-B-1478
)
STATE OF TENNESSEE, )
Respondent. )

ORDER

This matter came before the Court on December 15, 2017, for a hearing on the
Petitioner’s “Verified Petition for Sentencing Relief.” The Petitioner is currently serving a
seventeen (17) year sentence for his two convictions of sale of a controlled substance in a drug-
free school zone. The Petitioner now requests the Court grant him relief on the bases detailed
below. At the conclusion of the hearing on the matter, the Court took the matter under
advisement, and now issues this Order regarding the instant petition.

Background

The Petitioner was originally indicted for three (3) counts of sale of a controlled
substance in a school zone (Counts 1, 2, and 4), and two counts of delivery of a controlled
substance in a school zone (Counts 3 and 5). Following a jury trial, the Petitioner was convicted
of two counts of sale of a Schedule I controlled substance in a school zone on Counts 2 and 4,
and two counts of delivery of a controlled substance in a school zone on Counts 3 and 5. The
jury found the Petitioner not guilty of Count 1. The Court found that Counts 2 and 3 merged, and
Counts 4 and 5 merged, as each pair of offenses involved the same incidents. Following a
sentencing hearing on the matter, the Court sentenced the Petitioner to seventeen (17) years on

each count, to be served concurrently, and imposed the mandatory $2,000 fine as to each count.



Pursuant to Tennessee Code Annotated § 39-17-432, commonly known as the Drug-Free School
Zone Act (henceforth referred to as “the Act”), the sentences were ordered to be served at one-
hundred (100) percent release eligibility. The Petitioner’s direct appeal of his conviction was

denied by the Tennessee Court of Criminal Appeals. See State v. Bryant, No. M2009-01718-

CCA-R3-CD, 2010 WL 4324287 (Tenn. Crim. App., Nov. 1, 2010). The Petitioner subsequently
timely filed a post-conviction petition, and following an evidentiary hearing on that matter, on
June 15, 2012, this Court denied that petition. The Petitioner appealed that ruling, but his appeal
was denied first by the Court of Criminal Appeals, and subsequently by the Tennessee Supreme

Court. See Bryant v. State, No. M2012-01560-CCA-R3-PC, 2013 WL 4401166 (Tenn. Crim.

App., Aug. 16, 2013), Bryant v. State, 460 S.W.3d 513 (Tenn. 2015).

The instant matter comes before the Court by way of what the Petitioner has styled a
“Verified Petition for Sentencing Relief,” filed by and through his attorney, Mr. Daniel
Horowitz, on November 20, 2017. In that petition, the Petitioner contends that his sentence,
particularly the requirement that it be served at one-hundred (100) percent release eligibility
pursuant to the Act, is unconstitutional as applied to him in that it violates the Eighth
Amendment of the United States Constitution and Article I, § 16 of the Tennessee Constitution.
Further, the Petitioner claimed that even if the Court were not to find that his sentence is
unconstitutional such that his convictions should be vacated, the Court should at least postpone
the execution of the balance of his sentence pending his application to the governor for
clemency. The Petitioner cited Tennessee Code Annotated § 40-30-101 (Post-Conviction
Procedure Act), Tennessee Code Annotated § 40-22-101 (judicial clemency), Tennessee Code
Annotated § 29-21-101 (writ of habeas corpus), and Tennessee Code Annotated § 40-26-105

(writ of error coram nobis) as avenues through which the Court could entertain his petition. The



Petitioner’s original filing included numerous affidavits in support of the Petitioner’s position,
several articles detailing the changing public opinion surrounding the Act, a list of all defendants
convicted under the Act in Tennessee, and the local criminal records of every individual
convicted under the Act in Davidson County. Additionally, on December 5, 2017, the Petitioner
filed an affidavit from Mr. Patrick Mulvaney, an attorney with the Southern Center for Human
Rights in Atlanta, Georgia, supporting the Petitioner’s request and detailing that his office had
assisted in successful applications for sentencing relief in over a dozen cases in Georgia where
defendants had been sentenced under the Georgia analogue to the Act. Subsequently, on
December 14, 2017, the Petitioner also filed a “Supplemental Memorandum in Support of This
Court’s Jurisdiction to Adjudicate His Claims for Relief,” in which he presented in greater detail
the legal bases on which he claims the Court has jurisdiction to grant his petition.

On December 15, 2017, the Court heard arguments from the Petitioner, by and through
Mr. Horowitz, and from the State, by and through Davidson County District Attorney General
Glenn Funk. While the Petitioner did not call any witnesses and primarily relied on his written
filings, he entered a letter from twelve Metro Nashville Councilmembers entreating the Court to
grant the instant petition as an exhibit to the hearing. At the conclusion of the hearing, the Court
took the matter under advisement. In light of a contention on rebuttal argument by the Petitioner
that the State was waiving its objection to any jurisdictional issues, the State filed a
“Clarification of State’s Position™ later on December 15, 2017, after the hearing. In that filing,
the State clarified that it was of the opinion the question of jurisdiction should be left to the Court
to decide, and thus that it did not waive any objection to the issue of jurisdiction.

Finally, while the Court had the matter under advisement, the Petitioner also filed a

“Supplemental Authority in Support of Prosecutorial Discretion” on January 2, 2018, in which



he argued that the Court had jurisdiction to address the petition on the merits pursuant to the

Holloway doctrine. See United States v. Holloway, 68 F.Supp.3d 310 (E.D.N.Y. 2014).
Analysis

While the above background generally summarizes the various filings in the case, the
Court feels compelled to note the extraordinarily detailed nature of the filings in support of this
petition. Clearly, Mr. Horowitz, acting on the Petitioner’s behalf, has put a tremendous amount
of work into this case, and his representation of the Petitioner has been nothing short of
exemplary. However, in spite of the unusual circumstances of the Petitioner’s case and the
materials submitted on the Petitioner’s behalf, the Court must first determine whether it even has
legal authority to grant the Petitioner relief. Accordingly, the Court’s analysis of the case will
begin with the issue of jurisdiction.

Tennessee Code Annotated § 40-35-319 provides that where a criminal defendant is
sentenced to the Department of Correction, the trial court “shall have no jurisdiction or authority
to change the sentence in any manner” once the judgment becomes final, absent two
circumstances. Tenn. Code Ann. § 40-35-319. First, pursuant to Rule 35 of the Tennessee Rules
of Criminal Procedure, “[t]he trial court may reduce a sentence upon motion filed within 120
days after the date the sentence is imposed.” Tenn. R. Crim. P. 35(a). Second, the trial court also
retains “full jurisdiction over a defendant sentenced to the [D]epartment [of Correction] during
the time the defendant is being housed in a local jail or workhouse awaiting transfer to the
department.” Tenn. Code Ann. § 40-35-212(d). The Tennessee Court of Criminal Appeals has
held that this issue of jurisdiction to modify a final judgment cannot be waived. See State v.

Moore, 814 S.W.2d 381, 383 (Tenn. Crim. App. 1991)).



In the matter at hand, it is clear that the Court does not have jurisdiction to simply modify
the Petitioner’s sentence at this time. The instant judgment has long been final, the Petitioner is
housed at the Department of Correction, and none of the aforementioned exceptions apply. The
Petitioner points to the Holloway doctrine' to apparently argue that in spite of these jurisdictional
concerns, the Court has the authority to grant the Petitioner relief because the State did not
oppose the relief sought by the Petitioner. The Court disagrees with the Petitioner’s contention
on two grounds. First, although the Petitioner is correct in observing that the State indicated its
non-objection to the underlying merits of the Petitioner’s request, the State, both at the hearing
on the matter and in its subsequent motion to clarify, has maintained that it leaves the question of
jurisdiction to the Court to decide. Additionally, even if the Court were to look solely at the
State’s non-opposition to the merits of the instant petition and to find that the State’s position
was identical to the position of the United States in Holloway, the fact remains the Holloway
doctrine is solely a persuasive authority on this Court, whereas the aforementioned statute and
Tennessee jurisprudence, which make clear the Court does not have general jurisdiction to
modify the judgment in this case, are binding precedent on this Court. Accordingly, the Court
does not have jurisdiction to simply modify the Petitioner’s sentence at this time.

However, even where the Court does not have jurisdiction to modify a convicted
defendant’s sentence, the Court may still entertain certain petitions after a judgment becomes

final, mainly in the form of collateral attacks that have the potential to effectively lead to the

" In the titular case of United States v. Holloway, a United States District Court Judge for the Eastern District of
New York vacated two convictions on a petitioner’s motion for relief pursuant to Federal Rule of Civil Procedure
60(b) after the United States, by and through the Assistant United States Attorney who was handling the case,
agreed that the petitioner could be granted relief. See United States v. Holloway, 68 F.Supp.3d 310 (E.D.N.Y.
2014); Fed. R. Civ. P. 60(b) (allowing for relief “from a final judgment, order, or proceeding” for several reasons,
including mistake, newly discovered evidence, fraud, a void judgment, a satisfied judgment, or “any other reason
that justifies relief”).




Petitioner’s desired relief. In light of this, the Petitioner contends that the Court has Jjurisdiction
to entertain his petition through one (or more) of the four following avenues:
1. Petition for post-conviction relief (T.C.A. § 40-35-101, et seq.);
2. Petition for writ of habeas corpus (T.C.A. § 29-21-101);
3. Petition for writ of error coram nobis (T.C.A. § 40-26-105); and
4. Petition for suspension of sentence pending application for clemency (T.C.A. § 40-22-
101).
The Court will consider each of these forms of recourse below in specificity.
However, first, for the purposes of clarity, the Court notes that it is of the opinion that the
State has not waived the various jurisdictional limitations found in these various avenues. As
noted above, the State has maintained throughout the pendency of this petition that it leaves the
question of jurisdiction to the Court to decide, which necessarily includes questions regarding the
Petitioner’s right to reopen a post-conviction petition or the Court’s jurisdiction to entertain a
petition for writ of habeas corpus. Thus, the Court must analyze whether the Court has
jurisdiction to entertain the Petitioner’s request for relief under each of these mechanisms as
well.

Petition for Post-Conviction Relief

First, the Petitioner avers the Court should grant his petition under the Post-Conviction
Procedure Act. See Tenn. Code Ann. § 40-30-101, et. seq. The Post-Conviction Procedure Act
provides an avenue through which a convicted criminal may collaterally challenge his conviction
whenever his sentence is “void or voidable because of the abridgement of any right guaranteed
by the Constitution of Tennessee or the Constitution of the United States.” Tenn. Code Ann. §

40-30-103. However, the Post-Conviction Procedure Act also provides several procedural



limitations that are to be “construed as strictly as possible.” See Whitehead v. State, 402 S.W.3d

615, 632 (Tenn. 2013). Thus, Tennessee Code Annotated § 40-30-102 provides the following
two primary limitations: (1) No trial court is to entertain a non-DNA post-conviction petition
after a limitations period of one year from “the date of the final action taken of the highest state
appellate court to which an appeal is taken,” or one year from the date the judgment becomes
final if no appeal is taken; and (2) a petitioner is only entitled to attack his conviction under the
Post-Conviction Procedure Act one time. See Tenn. Code Ann. § 40-30-102(a)-(b) (providing
statute of limitations), § 40-30-102(c) (noting absent certain exceptions, “[i]f a prior petition has
been filed which was resolved on the merits by a court of competent jurisdiction, any second or
subsequent petition shall be summarily dismissed”). However, both statutes provide that a late-
filed or second or subsequent petition under the Post-Conviction Procedure Act may still be
heard if one of the following exceptions applies:
1. “The claim in the petition is based upon a final ruling of an appellate court
establishing a constitutional right that was not recognized as existing at the
time of trial, if retrospective application of that right is required;”*
2. “The claim in the petition is based upon new scientific evidence establishing
that the petitioner is actually innocent of the offense or offenses for which the
petitioner was convicted;” or
3. “The claim asserted in the petition seeks relief from a sentence that was

enhanced because of a previous conviction [where] the previous conviction

2 Even this exception is limited, as the otherwise barred petition must still be filed “within one (1) year of the ruling
of the highest state appellate court or the United States Supreme Court establishing a constitutional right that was
not recognized as existing at the time of trial.” Tenn. Code Ann. § 40-30-102(b)(1).
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has subsequently been held to be invalid.” so long as the conviction being
challenged was not a guilty plea with an agreed sentence.?
Id. § 40-30-102(b), see § 40-30-117(a)(1)-(3) (providing same exceptions).
Statutory Authority to Reopen
In the matter at hand, the Petitioner claims he is entitled to reopen his prior post-
conviction petition based on the what he contends is a new constitutional rule set forth that was
not recognized at trial and that requires retrospective application. The Petitioner relies heavily on

the recent Tennessee Supreme Court case of State v. Gibson in support of this position. See id.,

506 S.W.3d 450 (Tenn. 2016). In Gibson, the Tennessee Supreme Court looked at the language

of the Act and found that the Act’s very wording stated that it applied “only to a violation of, or a
conspiracy to violate, Tennessee Code Annotated § 39-17-417.” Id. at 456. In light of this
language, the Court held that a conviction for facilitation of sale of a controlled substance is not
subject to enhancement under the Act. See id. at 457.

The Petitioner has asserted, and the State has not disagreed, that during plea negotiations
before the Petitioner’s trial, the State offered for the Petitioner to plead guilty to the lesser charge
of facilitation on each count, with the sentences to be served concurrently for a total effective
sentence length of eight years. However, the Petitioner rejected that offer because the
Petitioner’s trial counsel, Ms. Joy Kimbrough, advised him that the Act’s enhancement would
still apply such that the sentences would be served at one-hundred (100) percent release

eligibility. Thus, the Petitioner now contends that in light of the recent holding in Gibson, he is

* Again, for a petition to qualify under this exception, it must be filed “within one (1) year of the finality of the
ruling holding the previous conviction to be invalid.” Tenn. Code Ann. § 40-30-102(b)(3).
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entitled to relief on the grounds that Ms. Kimbrough’s advice regarding the percentage of the
sentence he would have to serve constituted ineffective assistance of counsel.*

The Court is of the opinion that the Petitioner’s contention that the Gibson decision
provides him with statutory authority to reopen his post-conviction is incorrect. The instant
situation is very similar to the situation the Tennessee Supreme Court addressed in Keen v. State.
See id., 398 S.W.3d 594, 608-09 (Tenn. 2012). In Keen, the Court held that the petitioner was
not entitled to reopen his post-conviction petition based on a new case’ interpreting a statute that
defined intellectual disability in the context of the death penalty. See id. The Court held that the
new case only interpreted a statute that implicated the constitutional prohibition against
executing intellectually disabled inmates, whereas the rule itself had been set forth in different
case® ten years prior to petition. See id.

The Court is of the opinion that the instant case is very similar to Keen. The Gibson

decision certainly provided clarity to the scope of the application of the Act. However, while this
purportedly new interpretation could certainly implicate the constitutional right to effective
assistance of counsel, it does not establish a new constitutional right. Accordingly, the Petitioner
is not entitled to reopen his prior post-conviction petition under Tennessee Code Annotated § 40-
30-117(a)(1), nor to late-file this petition under Tennessee Code Annotated § 40-30-102(b)(1).
Due Process Tolling
However, in spite of the general statutory prohibition against post-conviction petitions

filed beyond the statute of limitations and against second and subsequent petitions, these

* It should be noted that in ruling on the appeal of the Petitioner’s prior post-conviction petition, the Tennessee
Supreme Court held that “given the evidence presented at trial, reasonable minds could not have accepted the
existence of facilitation, and a conviction for facilitation would not have been supported by legally sufficient
evidence.” Bryant v. State, 460 S.W.3d 513, 525 (Tenn. 2015). Accordingly, the Court has some questions about
whether it could even have accepted such a plea, as the Court is required to “determine that there is a factual basis
for the plea” before accepting a guilty plea. See Tenn. R. Crim. P. 11(b)(3).

* See Coleman v. State, 341 S.W.3d 221 (Tenn. 2011).

% See Van Tran v. State, 66 S.W.3d 790 (Tenn. 2001).




limitations must be tolled in certain circumstances to protect a petitioner’s due process rights.’
See Whitehead, 402 S.W.3d at 622-23. In the context of post-conviction petitions, due process

guarantees that “prisoners must be afforded an opportunity to seek this relief ‘at a meaningful

time and in a meaningful manner.” ” Id. at 623 (quoting Burford v. State, 845 S.W.2d 204, 208
(Tenn. 1992)). The Tennessee Supreme Court has recognized three circumstances in which due
process requires the tolling of the statutory limitations: (1) claims that do not arise until after the
limitations are in effect; (2) periods of mental incompetence that prevents a prisoner from timely
filing a petition; and (3) attorney misconduct that prevents a prisoner from being heard on the

substance of his petition. See Whitehead, 402 S.W.3d at 623-24. While Tennessee courts have

recognized that these circumstances can give rise to due process tolling, the Tennessee Supreme
Court has noted that this relief “must be reserved for those rare instances where—due to
circumstances external to the party’s own conduct—it would be unconscionable to enforce the
limitation period against the party and gross injustice would result.” Id. at 631-32 (quoting

Harris v. Hutchinson, 209 F.3d 325, 330 (4th Cir. 2000)). Accordingly, the threshold to trigger

due process tolling is “very high, lest the exceptions swallow the rule,” particularly given the
General Assembly’s “clear intention that the post-conviction filing deadline be construed as

strictly as possible. Whitehead, 402 S.W.3d at 632 (quoting United States v. Marcello 212 F.3d

1005, 1010 (7th Cir. 2000)).
The Petitioner contends that due process requires the tolling of the statutory limitations
on his claim because his claim was “later-arising." As the Petitioner asserts, the idea behind this

exception is that absent due process tolling, it is impossible for a petitioner to raise an issue

7 Although most of the cases on the matter the Court has reviewed only deal with issues with the statute of
limitations, the Court is of the opinion that the prohibition against second and subsequent petitions must also yield to
appropriate due process claims. See Woodard v. State, No. M2013-01857-CCA-R3-PC, 2014 WL 4536641, at *11
(Tenn. Crim. App., Sept. 15, 2014) (remanding late-filed second post-conviction petition and petition for writ of
error coram nobis for evidentiary hearing on ground that due process tolling applied).
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within the statutory limitations period where that issue does not arise until after the limitations

period has expired. See Whitehead, 402 S.W.3d at 623-24. In order to determine whether a claim
qualifies as later-arising under this exception, courts utilize the following three step process:
(1) determine when the limitations period would normally have begun to run; (2)
determine whether the grounds for relief actually arose after the limitations period
would normally have commenced; and (3) if the grounds are ‘later-arising,’
determine if, under the facts of the case, a strict application of the limitations
period would effectively deny the petitioner a reasonable opportunity to present
the claim.

Sands v. State, 903 S.W.2d 297, 301 (Tenn. 1995), see also Woodard, No. M2013-01857-CCA-

R3-PC, 2014 WL 4536641, at *9 (adopting same criteria). In light of these guidelines, the
Petitioner contends that he is entitled to such tolling on the basis of the Tennessee Supreme

Court’s decision in Gibson. He argues that the Gibson decision provides him with a later-arising

claim of ineffective assistance of counsel, in light of trial counsel’s advice that a plea to
facilitation of the charged offenses would still be required to be served at one-hundred (100)
percent release eligibility pursuant to the Act.

The Court again disagrees with the Petitioner’s contention. It is clear that the Gibson
opinion was not issued until after the limitations period in this case expired. Further, the Court

recognizes that there was apparently a significant amount of confusion prior to Gibson regarding

whether a facilitation conviction could be enhanced under Act. See, e.g., State v. Faulkner,

No0.E2006-02094-CCA-R3-CD, 2008 WL 2242531, at *16 (Tenn. Crim. App., June 2, 2008)
(noting in dicta that the Act can apply to a facilitation conviction). However, in spite of this

confusion, the Court is not of the opinion that the Gibson decision gave rise to a later-arising

11



claim such that due process requires the tolling of the statutory limitations. First, as previously
discussed, Gibson did not give rise to some “new” rule of law, but only interpreted the
applicability of the Act. The operative language of the statute interpreted by the Tennessee
Supreme Court in Gibson was the same language in effect at the time the Petitioner apparently
rejected the State’s plea offer.® The Tennessee Supreme Court has observed that the operative
“language of the Drug-Free School Zone Act is clear and unambiguous.” Gibson, 506 S.W.3d at
456 (citing Dycus, 456 S.W.3d at 928). Further, the Tennessee Supreme Court’s analysis in
interpreting the Act’s applicability to convictions for facilitation was straightforward, as the
Court solely looked at the plain meaning of the statute and did not apply any complex canons of
statutory interpretation. See Gibson, 506 S.W.3d at 456-57. Most importantly, as the Court in
Gibson noted, the Tennessee Supreme Court observed in 2001, albeit in dicta, that the Act did
not apply to convictions for facilitation. See State v. Fields, 40 S.W.3d 435, 439-40 (Tenn. 2001)
(rejecting State’s argument that the presumption in favor of alternative sentencing did not apply
to an individual convicted of facilitation of delivery of crack cocaine, which was not charged
under the Act, but took place within 1,000 feet of a school, in part because the Act did not apply
to convictions for facilitation).” In fact, in its opinion on the Petitioner’s direct appeal in 2010,

the Court of Criminal Appeals took note of the Fields decision. See State v. Bryant, No. M2009-

01718-CCA-R3-CD, 2010 WL 4324287 (Tenn. Crim. App., Nov. 1, 2010) (“In fact, the

defendant conviction for facilitation of the sale of cocaine [in Fields] did not fall under the

® Although Tenn. Code Ann. § 39-17-432 has been amended twice since the Petitioner’s conviction, the operative
language, which is determinative of the issue regarding the applicability of the Act to a conviction for facilitation,
remains unchanged. See Tenn. Code Ann. § 39-17-432 (“A violation of § 39-17-417, or a conspiracy to violate the
section, . . . [shall be punished under the Act].”

® Although not directly on point, it is also worth noting that the Tennessee Court of Criminal Appeals even held in
2000 that the Act did not create a new offense, but only provided for enhanced penalties “for violations of Tenn.
Code Ann. § 39-17-417 occurring inside the [school] zones.” State v. Smith, 48 S.W.3d 159, 167-68 (Tenn. Crim.
App. 2000). This holding is significant because in Gibson, one of the State’s primary arguments in support of its
position that the Act applied to convictions for facilitation was that the Act established “a separate criminal offense.”
Gibson, 506 S.W.3d at 457. In light of Smith, that argument is clearly erroneous.
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purview of the Act.”). Thus, for all of these reasons, the Court is of the opinion that the Petitioner
was not denied “a reasonable opportunity to present [the instant] claim.” Sands, 903 S.W.2d at
301. Accordingly, the Court is of the opinion that the Petitioner’s claim regarding the issue of
facilitation is not later-arising such that his due process rights require that the statutory bars on
the instant post-conviction petition be tolled.'
Eighth Amendment Claim

In addition to the Petitioner’s claims regarding the Gibson decision and his right to
effective assistance of counsel, the Petitioner also claims that he is entitled to reopen his prior
post-conviction petition, on either statutory or due process grounds, because the recent evolution
of statewide standards of decency regarding the Act renders his sentence excessive in violation
of the Eighth Amendment of the Constitution of the United States and Article I, § 16 of the
Constitution of Tennessee.

The Eighth Amendment of the Constitution of the United States prohibits the imposition
of “cruel and unusual punishments.” U.S. CONST. amend. VIII. Included within this ban is a

prohibition on ‘“sentences that are disproportionate to the crime committed.” See Ewing v.

California, 538 U.S. 11, 22 (2003) (quoting Solem v. Helm, 463 U.S. 277, 284 (1983)).

Proportionality is to be measured by reference to “the evolving standards of decency” as found at

the time the claim is raised, not at the initial time of sentencing. See Kennedy v. Louisiana, 554

U.S. 407, 419 (2008). When considering a challenge of a “term-of-years” sentence, courts are to

' While the Court stands by its ruling on this issue, the Court also feels it should note that even assuming,
arguendo, that the Petitioner’s claim was later-arising such that due process mandated the tolling of the statutory
limitations on this issue, it would be virtually impossible for the Petitioner to prevail on a claim of ineffective
assistance of counsel. A finding that the claim was later-arising for due process tolling purposes is also essentially a
finding that the inapplicability of the Act to a conviction for facilitation was not established until after the Gibson
decision. However, if the Court found that the law on this issue was not established until after the Gibson decision,
the Court would be hard-pressed to then find that in spite of this, Ms. Kimbrough should have known that the Act
did not apply to facilitation such that her representation of the Petitioner was deficient. Thus, if the claim were later-
arising, Ms. Kimbrough’s representation was not deficient, and the Petitioner would not be entitled to relief for
ineffective assistance of counsel. See Strickland v. Washington. See id. 466 U.S. 668 (1984).
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evaluate the challenge in light of “all the circumstances in [the] particular case.” Graham v,
Florida, 560 U.S. 48, 59 (2010). In light of this, a court considering a proportionality challenge
under the Eighth Amendment is to be “guided by objective criteria, including (i) the gravity of
the offense and the harshness of the penalty; (ii) the sentences imposed on other criminals in the
same jurisdiction; and (iii) the sentences imposed for commission of the same crime in other
jurisdictions.” Solem, 463 U.S. at 292.

Additionally, the Petitioner contends that the excessive nature of his sentence also
violates Article I, § 16 of the Tennessee Constitution, which is the state analogue to the Eighth
Amendment. See TENN. CONST. art. I, § 16 (prohibiting “cruel and unusual punishments”). While
the language in Article I, § 16 of the Tennessee Constitution “is virtually identical to that of the
Eighth Amendment,” the Tennessee Supreme Court has held that that language is to be

interpreted more expansively than the Eighth Amendment. State v. Harris, 844 S.W.2d 601, 602—

03 (Tenn. 1992). Thus, the Tennessee Supreme Court has adopted a slightly different test to
evaluate a proportionality challenge under the Tennessee Constitution than the test set forth in

Solem. See Harris, 844 S.W.2d at 603 (adopting the test set forth by Justice Kennedy’s

concurrence in Harmelin v. Michigan, 501 U.S. 957, 1005 (1991) (Kennedy, J., concurring in

part)). Under the Harris test, “the sentence imposed is initially compared with the crime

committed.” Harris, 844 S.W.2d at 603. If this initial comparison “leads to an inference of gross

disproportionality,” courts are then to proceed to the second and third criteria set forth in Solem:
“the sentences imposed on other criminals in the same jurisdiction, and [] the sentences imposed
for commission of the same crime in other jurisdictions.” Harris, 844 S.W.2d at 603, Solem, 463
U.S. at 292. However, where the initial comparison does not lead to an inference of gross

disproportionality, “the inquiry ends” without consideration of the other factors. Harris, 844
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S.W.2d at 603. The Tennessee Court of Criminal Appeals has provided additional guidance on
the test, noting that in determining whether there is an inference of gross disproportionality,
courts should compare “the gravity of the offense and the harshness of the penalty.” State v.
Smith, 48 S.W.3d 159, 171 (Tenn. Crim. App. 2000) (citing Solem, 463 U.S. at 292). Relevant
factors to the issue of the gravity of the offense include the following:

(1) the nature of the crime, including whether society views the crime as serious

or relatively minor and whether the crime is violent or non-violent; (2) the

circumstances of the crime, including the culpability of the offender, as reflected

by his intent and motive, and the magnitude of the crime; and (3) the existence

and nature of any prior felonies if used to enhance the defendant’s penalty.
Smith, 48 S.W.3d at 171. Further, in evaluating the harshness of the penalty, courts are to
consider factors including “the type of penalty imposed, and, if a term of imprisonment, the
length of the term and availability of parole or other forms of early release.” Id. It is important to
note that “[t]he mandatory nature of a penalty will not alone raise an inference of gross
disproportionality or render the penalty unconstitutional.” Id. Finally, the Tennessee Supreme
Court has also counseled that “because reviewing courts should grant substantial deference to the
broad authority legislatures possess in determining punishments for particular crimes, ‘[oJutside
the context of capital punishment, successful challenges to the proportionality of particular
sentences [will be] exceedingly rare.” ” Harris, 844 S.W.2d at 602 (quoting Solem, 463 U.S. at
289-90 (emphasis in original)).

Turning to the matter at hand, just as with the facilitation issue discussed above, before

considering the merits of the Petitioner’s argument, the Court must first determine whether the
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Petitioner may late-file and reopen his prior post-conviction petition either under the statutory
grounds or on the basis of due process tolling.

To that end, the Court first finds the Petitioner is not entitled to reopen his petition on any
of the statutory grounds. While the Act has been examined more critically in recent years, there
has been no hallmark case that would fall under subsection (a)(1) of Tennessee Code Annotated
§ 40-30-117 that even suggests that the Act might constitute cruel and unusual punishment. As
previously discussed, the Court in Gibson did not set forth a new constitutional rule, but merely
interpreted language in the Act consistent with a prior observation by the Tennessee Supreme

Court. Similarly, the Tennessee Supreme Court in State v. Dycus did not set forth a new

constitutional rule regarding the Act, but interpreted the judicial diversion statute to find that the
mandatory minimum service requirement of the Act did not render offenses under the Act
ineligible for judicial diversion. See id. 456 S.W.3d 918, 928 (Tenn. 2015) (finding grant of
judicial diversion for conviction of violation of the Act did not prevent judicial diversion because
granting judicial diversion constituted a deferral of sentencing, thus not running afoul of the
Act’s requirement that those sentenced under the Act serve a mandatory minimum portion of
their sentence). Accordingly, as there has been no new constitutional rule that would allow the
Petitioner to reopen his prior post-conviction petition under Tennessee Code Annotated § 40-30-
117(a)(1), the Petitioner is statutorily barred from reopening his petition.

The Petitioner also contends that his excessive sentence claim is “later arising” due to
recent developments and “evolving standards of decency.” In support of this position, the

Petitioner points to the recent decisions of the Tennessee Supreme Court in Gibson and Dycus,

which he contends “significantly reformed” the Act. See “Petitioner’s Verified Petition for

Sentencing Relief,” q 3. Further, the Petitioner points to the recent change in the enforcement of
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the Act by the Davidson County District Attorney’s Office. See id., Ex. 18 (noting that since
District Attorney General Funk was elected, his office only seeks enhanced punishment under
the Act where a child is actually endangered). The Petitioner has also submitted a memorandum,
which was apparently provided to the Tennessee Senate Judiciary Committee, examining the
sentences of inmates serving sentences enhanced under the Act who had no prior felony
convictions. See id., Ex. 17. In light of this evidence and changing public opinion regarding the
Act, the Petitioner argues that his excessive sentence claim is later-arising such that due process
requires that the statutory limitations on his ability to reopen his petition be tolled.

Again, the Court must disagree with the Petitioner’s contention on this matter. First and
foremost, the Court notes that the facts most critical to the Petitioner’s excessive sentence claim
have remained unchanged since the time he was sentenced. He did not have a prior criminal
record at the time of sentencing. The length of his sentence and the one-hundred (100) percent
release eligibility have remained unchanged. The majority of his personal background, including
much of his commendable community involvement, the community’s support of him, and his
athletic record were all settled and known at the time of sentencing. All of this evidence could
have been brought to bear in challenging the constitutionality of the Petitioner’s sentence either
on direct appeal or in his initial post-conviction petition.

Additionally, the Court is not persuaded by the Petitioner’s contention that the “standards
of decency” at issue in his claim have evolved so much that due process requires he be allowed
to reopen his petition. Judicially, as discussed previously, there has been no hallmark Tennessee
appellate court decision suggesting that enhanced sentences under the Act are unconstitutional in
any situation. In fact, Tennessee appellate courts have consistently rejected other “as applied”

challenges arguing an enhanced sentence under the Act is constitutionally excessive. See, e.g.,
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State v. Hall, No. E2015-02173-CCA-R3-CD, 2017 WL 1828357, at *6 (Tenn. Crim. App., May
4, 2017) (rejecting grossly disproportionate challenge to thirty-year sentence at one-hundred
(100) percent under the Act for Class B felony conviction, where defendant was career offender

but had never been sentenced to more than split confinement), State v. Peters, No. E2014-02322-

CCA-R3-CD, 2015 WL 6768615, at *11 (Tenn. Crim. App., Jan. 7, 2014) (finding fifteen year
sentence enhanced sentence under the Act for Class A felony conviction did not give rise to
inference of gross disproportionality). Further, while the Petitioner submitted the aforementioned
memorandum that was provided to the Tennessee Senate Judiciary Committee, there has been no
legislative reform of the Act in Tennessee that indicates an evolving standard of decency. See

Penry v. Lynaugh, 492 U.S. 302, 331 (1989) (abrogated on other grounds by Atkins v. Virginia,

536 U.S. 304 (2002)) (“The clearest and most reliable objective evidence of contemporary values
is the legislation enacted by the country’s legislatures.”). While a handful of other states have
enacted some measure of reform to their analogue to the Act, the fact remains that every state
and the District of Columbia “apply some form of enhanced penalties” to drug-free school zone

offenses. See Nicole Porter & Tyler Clemens, Drug-Free Zone L.aws: An Overview of State

Policies, 1 (2013). The Petitioner also points to the voluntary reforms in the enforcement of the
Act by the Davidson County District Attorney’s Office as indicative of evolving standards of
decency. The Court respects the voluntary change the District Attorney’s Office has undertaken
and recognizes that it may be indicative of the changing public perception surrounding the Act
here in Davidson County. However, the Court is of the opinion that it would be inappropriate to
find that the changing public perception regarding the Act in one county dictates a finding that

the standards of decency of society as a whole have evolved. See. e.g., State v. Van Tran, 66
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S.W.3d 790, 805 (Tenn. 2001) (looking to national and state societal opinions in evaluating the
“evolving standard of decency” in context of death penalty for mentally disabled defendants).

Ultimately, the Court recognizes that the enhanced penalties under the Act are subject to
more scrutiny and questions today than they have ever been, particularly within Davidson
County. However, the Court is of the opinion that there has not been such a shift in societal
consensus regarding the enhanced penalties of the Act so as to show an evolving standard of
decency that would require due process tolling of the statutory limitations.'' Accordingly, the
Court does not have authority to entertain the Petitioner’s excessive sentence claims in a post-
conviction petition.

However, even assuming, arguendo, that the Court had jurisdiction to address the merits
of the Petitioner’s claim on this matter, the Court is not of the opinion that the Petitioner would
be entitled to relief. Because the protection against “cruel and unusual punishment” provided by
the Tennessee Constitution is “more expansive” than that afforded by the Eighth Amendment,
the Court will analyze the Petitioner’s claim under the test the Tennessee Supreme Court set

forth in Harris. See Harris, 844 S.W.2d at 602-03. Accordingly, the Court’s threshold

determination is whether a comparison of the sentence imposed with the gravity of the offense
leads to an inference of gross disproportionality. See id. at 603. The Court finds that it does not.
The Tennessee Court of Criminal Appeals has held that a violation of the Act constituted “one of
the more serious offenses in our society,” even where the defendant was sitting in car in a
parking lot of a public housing development within a drug-free school zone and only had a small

amount of crack cocaine to sell. See Smith, 48 S.W.3d at 172. Further, appellate courts have

"' If the changes the Petitioner points to are truly indicative of a statewide movement, then those interested in the
Petitioner’s case may be able to effectuate change through the Tennessee legislature both by eliminating the
mandatory enhanced sentences required under the Act and by providing legal authority for trial courts to alter
sentences after the fact like the one at issue in the Petitioner’s case.
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repeatedly given deference to the Tennessee legislature’s judgment that the sale of controlled

substances near a school or other protected zone merits an enhanced penalty. See, e.g., Smith v.

Howerton, 509 Fed.Appx. 476, 482 (6th Cir. 2012) (noting the “primacy of the legislature in
determining the length of sentences’), Smith, 48 S.W.3d at 172. While the Petitioner has pointed
to the fact that he was not attempting to sell narcotics to children as indicative of the undue
harshness of the sentence, the Tennessee Court of Criminal Appeals has noted that the purpose of

the Act is not restricted solely to preventing the sale of drugs to children. See State v. Jenkins, 15

S.W.3d 914, 919-20 (Tenn. Crim. App. 1999), State v. Reed, No. E2010-01138-CCA-R3-CD,
2011 WL 2766766, at *6 (Tenn. Crim. App., July 18, 2011). Accordingly, while the Court
recognizes the Petitioner’s contention that his sentence is severe, the Court is of the opinion that
the sentence is not so unjust as to give rise to an inference of gross disproportionality. Thus, the
Court must find the Petitioner’s sentence is constitutional.'?

Writ of Habeas Corpus

The Petitioner also contends that the Court could entertain his petition as a petition for
writ of habeas corpus. In conjunction with a post-conviction petition, the petition for writ of
habeas corpus constitutes the second of the “two primary procedural avenues in Tennessee to

collaterally attack a conviction and sentence which have become final.” See Taylor v. State, 995

S.W.2d 78, 83 (Tenn. 1999). The right to seek habeas corpus is guaranteed by the Constitution of

Tennessee. See TENN. CONST. art. I, § 15. Further, Tennessee Code Annotated § 29-21-101, et

12 While this determination ends the Court’s inquiry, the Court also feels it is appropriate to take note of one
particular fact regarding the Petitioner’s sentence as compared to other defendants’ sentences under the Act. The
instant petition makes a point of the fact that the Petitioner had no prior adult criminal record when sentenced and
that he is the only defendant in Davidson County who was subjected to the enhanced sentence under the Act who
did not have a prior record. See, e.g., “Petitioner’s Verified Petitioner for Sentencing Relief,” § 130. While this is
true, it must also be noted that according to another exhibit the Petitioner submitted, the Petitioner’s position in this
regard does not appear as unique when the entire state is considered. See id. Ex. 17. As noted in the memorandum
provided to the Tennessee Senate Judiciary Committee, as of March 22, 2017, of the four-hundred-thirty-six (436)
individuals in Tennessee incarcerated under the Act, one-hundred-forty-six (146) had no prior felony convictions.
See id.

20



seq., codifies the procedures for a petition for the writ. See Tenn. Code Ann. § 29-21-101 et seq.
From the statutory provision alone, “the wording of [the] statute initially appears to offer wide-

ranging relief to imprisoned individuals.” See Archer v. State, 851 S.W.2d 157, 160-61 (Tenn.

1993) (citing Tenn. Code Ann. § 29-21-101) (“Any person imprisoned or restrained of liberty,
under any pretense whatsoever [except under limited circumstances] may prosecute a writ of
habeas corpus, to inquire into the cause of such imprisonment and restraint.”’). However, in
actuality, the grounds upon which a petition for writ of habeas corpus may be granted under state
law “are very narrow.” Taylor, 995 S.W.2d at 83. This is because in Tennessee, habeas corpus
relief is only available when “ ‘it appears upon the face of the judgment or the record of the
proceedings upon which the judgment is rendered’ that a convicting court was without
jurisdiction or authority to sentence a defendant, or that a defendant’s sentence of imprisonment

or other restraint has expired.” Archer, 851 S.W.2d at 164 (quoting State v. Galloway, 45 Tenn.

(5 Cold.) 326, 336-37 (1868)). Accordingly, while a post-conviction petition is available to
challenge a conviction or sentence that is either void or voidable, a writ of habeas corpus is “may
only be utilized to successfully contest void, as opposed to voidable, judgments.” Taylor, 995
S.W.2d at 83.

A judgment is void where “the judgment is facially invalid because the court lacked
jurisdiction or authority to render the judgment or because the defendant’s sentence has expired.

See id. (citing Dykes v. Compton, 978 S.W.2d 528, 529 (Tenn. 1998), Archer, 851 S.W.2d at

161-64). In contrast, a conviction or sentence is voidable where it is “facially valid and requires
the introduction of proof beyond the face of the record or judgment to establish its invalidity.”

See Taylor, 995 S.W.2d at 83 (citing Dykes, 978 S.W.2d at 529, Archer, 851 S.W.2d at 161-64).

The burden is on the petitioner to “demonstrate by a preponderance of the evidence that the
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judgment entered against him or her is void, not merely voidable.” See Smith v. Lewis, 202

S.W.3d 124, 127 (Tenn. 2006) (internal quotation marks omitted).
In spite of this limitation, the writ of habeas corpus can be the proper avenue to “correct

the denial of fundamental constitutional rights.” State ex rel. Newsom v. Henderson, 424 S.W.2d

186, 188 (Tenn. 1968). The writ can be used to challenge “convictions imposed under
unconstitutional statutes, because an unconstitutional law is void and can, therefore, create no
offense.” Archer, 851 S.W.2d at 160. However, it is also clear that “not every violation of a
constitutional provision or denial of a fundamental right during the course of a Judicial
proceeding constitutes grounds for habeas corpus,” but only those that “render the whole

proceeding void.” State ex rel. Anglin v. Mitchell, 575 S.W.2d 284, 288 (Tenn. 1979) (disagreed

with on other grounds by Archer, 851 S.W.2d).

Turning to the instant petition, the Court is of the opinion that the writ of habeas corpus is
not an appropriate remedy for the Petitioner’s challenge in this case. As the Petitioner, by and
through Mr. Horowitz, conceded at the hearing on the matter, the Petitioner is not challenging
that the Act is unconstitutional on its face.” Instead, the Petitioner challenges that the Act is
unconstitutional as it is applied to him in particular. However, by conceding that he is not
challenging the facial constitutionality of the Act, the Petitioner effectively admits that at worst,
his sentence is voidable rather than void. In order to establish that the Act is unconstitutional as
applied to him, the Petitioner would have to submit additional evidence not available simply

from the judgment and record in this case. See Taylor, 995 S.W.2d at 83 (explaining where

" As noted previously, Tennessee appellate courts have repeatedly upheld challenges, including facial challenges, to
the constitutionality of the Drug-Free School Zone Act. See, e.g., State v. Smith, 48 S.W.3d 159 (Tenn. Crim. App.
2000) (rejecting facial constitutional challenge that the Act was void for vagueness and as-applied challenge that
sentence enhanced under the Act was unconstitutional excessive), State v. Jenkins, 15 S.W.3d 914 (rejecting facial
constitutional challenges that the Act was void for vagueness and that sentence enhancement of the Act violated
Eighth Amendment).
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challenge to legality of sentence requires proof beyond judgment or record, sentence is at most
voidable, not void). Accordingly, because the writ of habeas corpus may only be used to
challenge void convictions or sentences, the Court is compelled to find that the Petitioner is not

entitled to relief through the writ.

Writ of Error Coram Nobis

The Petitioner also avers that the Court could entertain his request for relief by treating
his petition as a petition for writ of error coram nobis. A writ of error coram nobis is a very
limited remedy which allows a petitioner the opportunity to present newly discovered evidence
“which may have resulted in a different verdict if heard by the jury at trial.” State v. Workman,

41 S.W.3d 100, 103 (Tenn. 2001), see also State v. Mixon, 983 S.W.2d 661 (Tenn. 1999), Song

v. State, No. M2015-02317-CCA-R3-ECN, 2017 WL 2192083, at *6 (Tenn. Crim. App., May
17, 2017). The writ of error coram nobis “is limited ‘to matters that were not or could not have
been litigated on the trial of the case, on a motion for a new trial, on appeal in the nature of a writ
of error, on writ of error, or in a habeas corpus proceeding.” ” Song, 2017 WL 2192083, at *6
(quoting Tenn. Code Ann. § 40-26-105(b)). Additionally, “a petition for writ of error coram
nobis must be dismissed as untimely unless it is filed within one year of the date on which the
judgment of conviction became final in the trial court.” Mixon, 983 S.W.2d at 670, see also
Tenn. Code Ann. § 27-7-103. However, due process may require the tolling of the statute of

limitations in certain situations. State v. Workman, 41 S.W.3d at 103. Specifically, “when a

petitioner seeks a writ of error coram nobis based on newly discovered evidence of actual

innocence, due process considerations may require tolling of the statute of limitations.” Harris v.

State, 301 S.W.3d 141, 145 (Tenn. 2010).
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Turning to the matter at hand, the Court is of the opinion that the Petitioner is not entitled
to relief on a petition for writ of error coram nobis. First, the Court would incorporate its prior
analysis regarding the statutory limitations on post-conviction petitions to find that the instant
petition is late-filed and that the Petitioner is not entitled to due process tolling. However, even if
the petition had been timely filed and the Court accepted every contention raised in the petition
and accompanying exhibits as true, the Petitioner would still not be entitled to relief. The
supposed “newly discovered evidence” regarding the applicability of the Act to convictions for
facilitation was neither newly discovered, as discussed previously, nor does it constitute evidence

that could have had a bearing on the jury’s verdict. '* See State v. Castleman, No. W2009-01661-

CCA-R3-CD, 2010 WL 2219543, at *4 (Tenn. Crim. App., May 27, 2010) (claim of newly
discovered legal implications of conviction did not have any bearing on “actual guilt or
innocence”). Accordingly, the Petitioner is not entitled to relief through the writ of error coram
nobis.

Petition for Suspension of Sentence Pending Application for Clemency

Finally, in addition to the previously discussed collateral attacks on the Petitioner’s
sentence, the Petitioner also avers the Court could grant him relief by suspending his sentence
and recommending clemency pursuant to Tennessee Code Annotated § 40-22-101. The
Tennessee Constitution provides “the governor exclusive authority to issue ‘reprieves and
pardons.” ” See Benjamin K. Raybin, Pardon Me: How Executive Clemency Works in Tennessee
(and How It Doesn’t), 52-Aug. TENN. BAR J. 12, 13 (2016) (quoting TENN. CONST. art. III, § 6).

This authority has also been recognized and codified by the Tennessee legislature. See Tenn.

" In fact, it is doubtful whether the applicability of the Act to facilitation has any bearing on the Petitioner’s case
outside the context of the plea bargain offer. The Tennessee Court of Criminal Appeals and the Tennessee Supreme
Court both found that this was not a case of facilitation, given the fact that the Petitioner directly sold the controlled
substances to the informant. See Bryant v. State, No. M2012-01560-CCA-R3-PC, 2013 WL 4401166, at *21 (Tenn.
Crim. App., Aug. 16, 2013), Bryant v. State, 460 S.W.3d 513, 526 (Tenn. 2015).
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Code Ann. § 40-27-101. However, while the Tennessee Judiciary is not given authority to grant
clemency itself, Tennessee Code Annotated § 40-22-101 and § 40-22-102 provide a basis for a

“judicial recommendation of clemency.” See Saeger v. State, 592 S.W.2d 909, 909 (Tenn. Crim.

App. 1979). As the importance of clemency as an avenue for relief from “harsh sentences or
injustices” has declined over the past century with the rise of greater appellate review and the
parole system, the statutes allowing for a judicial recommendation of clemency have fallen into
disuse. See Raybin, Pardon Me at 15. However, in spite of the lack of use of the statutes, they
continue to be in effect.

The statutes appear to provide for a judicial recommendation of clemency and the
accompanying relief in two different situations." First, Tennessee Code Annotated § 40-22-101
provides that “in case of conviction and sentence of a defendant to imprisonment, the presiding
judge may . . . postpone the execution of the sentence” for a period of time to allow the
defendant to apply to the governor for clemency. Tenn. Code Ann. § 40-22-101. In contrast,
Tennessee Code Annotated § 40-22-102 provides that “[w]henever a plea of guilty is entered by
the defendant” and the presiding judge finds that there are unique circumstances or certain
mitigating factors, “the execution of sentence and judgment may . . . be suspended” to allow the
defendant to apply to the governor for clemency. Tenn. Code Ann. § 40-22-102. In either case,
the ultimate decision as to clemency is left to the governor. See Tenn. Code Ann. § 40-22-106.

Turning to the Petitioner’s request, in light of the aforementioned statutory scheme
surrounding judicial recommendations of clemency, the Court is of the opinion that it does not
have statutory authority to suspend the Petitioner’s sentence at this time. In contrast to Tennessee

Code Annotated § 40-22-101, which allows the presiding judge to postpone a defendant’s

' The disuse of these statutes is also evidenced by the lack of case law on the statutes, as Westlaw only has record
of one case citing to each of these statutes. Accordingly, in the absence of guidance by appellate courts, the Court
relies solely on the statutory language.
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sentence in any case involving a conviction, Tennessee Code Annotated § 40-22-102 only allows
for suspension of a sentence upon a plea of guilty. The Petitioner contends that irrespective of
these distinctions, the Court may still suspend the Petitioner’s sentence pending an application
for clemency. The Court again must disagree. The “rule against surplusage” is a well-established
canon of statutory interpretation that provides that “[e]ach part and every word of a statute is
presumed to have meaning and purpose and should not be construed as superfluous or as

surplusage.” State v. Black, 815 S.W.2d 166, 197 (Tenn. 1991) (Reid, C.J., concurring in part

and dissenting in part) (citing Tidwell v. Collins, 522 S.W.2d 674, 676~77 (Tenn. 1975), Marsh

v. Henderson, 424 S.W.2d 193, 196 (Tenn. 1968)). Accordingly, the Court is of the opinion that
the legislature has created two distinct situations in which relief pending an application for
clemency may arise, including the limitation that a sentence may only be suspended pending an
application for clemency where the defendant has pled guilty. Unfortunately, because the
Petitioner did not plead guilty in the instant case, the Court does not have the authority to
suspend the execution of his sentence pending an application for clemency. Thus, the Court is
not able to grant the Petitioner relief under this avenue.
Conclusion
In light of the foregoing analysis, the Court feels constrained to find that it does not have
authority to grant the Petitioner relief. However, while the Court is of the opinion that it does not
have legal authority to grant the Petitioner relief, the Court also feels it necessary to note that in
spite of this finding, the Court agrees with the basic argument of his petition—that his sentence
can be viewed as harsh. While not ignoring the important policy rationale that led the Tennessee
legislature to pass the Act, the fact remains that in certain situations, such as with the Petitioner,

a strict interpretation and enforcement of the Act can lead to sentences that courts and some
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members of the community would be hard-pressed to describe as fair. This is especially true in
Davidson County, where much of the county, and especially those areas with a higher
concentration of minority populations, falls within the ambit of the Act. To that end, while this
Court clearly has no input in the decisions regarding prosecutorial discretion made by the
Davidson County District Attorney’s Office, the Court understands the reforms recently
undertaken by the District Attorney’s Office.

However, regardless of the Court’s opinion regarding such matters, the fact remains that
this Court’s duty is to apply the law. The Court does not have discretion in the level of charges
brought before it from a grand jury, nor does it have the legal authority to pick and choose which
laws will be enforced upon conviction, so long as a conviction has a legal basis. The system of
checks and balances that gives distinct powers and roles to the legislative, executive, and judicial

branches is one of the hallmarks of our democratic government. See, e.g., Northern Pipeline

Construction Co. v. Marathon Pipe Line Co., 458 U.S. 50, 57-58 (1982) (“To ensure against

such tyranny, the Framers provided that the Federal Government would consist of three distinct
Branches, each to exercise one of the governmental powers recognized by the Framers as
inherently distinct.”). Accordingly, in light of this system, even the Tennessee Supreme Court
has repeatedly refused to act as a lawmaking body, but has instead invited the legislature to act.

See, e.g., In re CK.G., 173 S.W.3d 714, 730 n.9 (Tenn. 2005) (deferring to the Tennessee

legislature to create new law and citing numerous cases where the Tennessee Supreme Court

similarly deferred to the legislature to act), Taylor v. Beard, 104 S.W.3d 507, 511 (Tenn. 2003)

(“This Court has long recognized that it has a limited role in declaring public policy and has
consistently stated that ‘[t]he determination of public policy is primarily a function of the

legislature’ . . . .”) (quoting Alcazar v. Hayes, 982 S.W.2d 845, 851 (Tenn. 1998)), State v.
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Goodman, 90 S.W.3d 557, 565 (Tenn. 2002) (“The General Assembly, not this Court, is
empowered to amend the criminal statutes [on especially aggravated kidnapping] at issue in this
case.”). As detailed by the Tennessee Supreme Court, in a recent case applying the “so-called
three strikes” law, Special Trial Judge and former Senior Judge Walter Kurtz “noted that

mandatory sentencing laws have been criticized as unwise public policy and commented that the

criticism may be well-taken.” State v. Patterson, No. M2015-02375-SC-R11-CD, 2017 WL
5898397, at *2 (Tenn., Nov. 30, 2017). In spite of recognizing that criticism though, Judge Kurtz
applied the law because it was still “on the books.” Id. Similarly, regardless of this Court’s
personal opinion regarding the prudence of the Act, this Court will follow the laws that are “on
the books” and not usurp legislative power for itself. Therefore, the Court does not feel it

appropriate to act outside the bounds of the limited avenues for post-conviction relief that the
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DAVID A. FOX

228 CRAIGHEAD AVENUE
NASHVILLE, TN 37205
FOXDAVIDA@GMAIL.COM
(615) 828-1193

June 29, 2018!

Governor Bill Haslam!
State Capitol!
Nashville, TN 37243-0001!

Dear Governor Haslam:!

The case of Nashvillian Calvin Bryant, Jr. demonstrates the wrongfulness of TennesseeOs
drug-free school zone law. | ask that you show mercy to Mr. Bryant by granting him clemency
and that you push forward e " orts to repeal or amend this law. !

Now in the 11th year of a 17-year sentence, Mr. Bryant is paying an inhumane price for a non-
violent drug o" ense that didnOt involve children. Tennessee taxpayers are similarly paying an
indefensible price to incarcerate Mr. Bryant and many others in similar circumstances. !

A graduate of Hillsboro High School who previously had no criminal record, Mr. Bryant was
repeatedly solicited to sell ecstasy pills by a long-time family friend, a police informant. The
then 22-year-old made the seriously stupid decision to procure and sell the drugs, for which
he was rightly convicted. The preposterous length of his sentence resulted from the
transaction occurring within 1,000 feet of a school. Otherwise, he would have served two or
three years.!

As a law-and-order Republican, | would argue that we are not imprisoning truly violent
criminals for lengthy enough sentences. Indeed, rapists tend to serve less time than Mr.
Bryant already has served for his non-violent transaction. Communities like Nashville, or your
hometown of Knoxville, would be better served if we embraced more humane, reasonable
and less costly treatment of people like Mr. Bryant and used the freed-up resources to keep
truly violent criminals away from free society for longer periods of time. !

| hope that you give these issues serious consideration and act quickly to show compassion
for a man who has paid a grossly unreasonable price for his infraction. Your commuting of Mr.
Bryant's sentence and advancing a more rational law would add an important achievement to
the Pnal year of your successful tenure as our governor.!

Best regards, !

David A. Fox
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NASHVILLE LIBERTARIAN PARTY

Live free, Nashville.

Governor Haslam,!

We write to you expressing our concern over a matter that is important to our local community
here in Nashville. We have read the articles and heard the stories from our neighbors about Mr.
Calvin Bryant, a Tennessee State University student and a graduate of Hillsboro High School
here in Nashville, who has been sentenced to a 17-year sentence for a nonviolent, brst-time
0" ense.!

The governmentOs purpose is to protect the individual's right to life, liberty, and property. If
someone is violating the rights of others through force, fraud, or coercion, or deliberate actions
which place others at signibPcant harm or risk, we support the idea that action must be taken to
protect and/or rectify such a situation. When we read about the case with Mr. Bryant, the pbrst
question we tend to ask is Owho is the victim?O. From our perspective, the only victim we see
here at this point is Calvin. When we say this, we are coming from a perspective of empathy
with the laws that have led to this situation. They were designed to protect our children in our
communities from the vast negative consequences that drugs usher in, that can change
children'sO lives forever. We get that, and we will stand beside our lawmakers in regards to their
sentiment, but certainly not the results. !

This law has stolen a signibcant portion of a life away from a young man that committed a
crime without either intending to cause harm to anyone nor causing any harm in reality. We are
using valuable taxpayer dollars to keep this man, who had no previous record and no ill intent,
in prison. Beyond that, the local police actually convinced and paid a known repeat criminal

0" ender $1,070 of public funds to entrap Mr. Bryant. Such laws and actions are actually
causing so many members of our Nashville community to grow in a deeper distrust in our
government when the government is literally being designed to protect our vulnerable in our
communities. !



Your ability to grant clemency is designed to handle these unintended consequences, we urge
you in to consider granting Calvin a second chance and the ability to get back to trying to
make something of himself that contributes to our community in the prime of his life. !

We all have one life, and we cannot imagine a decision between consensual adults with
absolutely no harm being the intention, to cause such a large part of life being stripped away,
largely to unintended consequences of a poorly designed law with the noblest of intentions.
You have the opportunity to bx this, and we are hoping you will take a long look at this case
with both a principled, analytical mind in conjunction with a compassionate posture. !
WeOve been watching closely and have observed your support of juvenile justice reform and
many other aspects of criminal justice reform that we have been proud to hear your voice and
perspective on, and | truly hope this injustice is something that you can remedy. !

Sincerely,!

77t

Matt Crum, Chairman!
Libertarian Party of Davidson County
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May 16, 2018

Governor Bill Haslam
15t Floor, State Capitol
Nashville, TN 37243

Dear Governor Haslam:

We write today to urge you to consider granting executive clemency to people serving prison
sentences that are clearly unjust. Among those people who may merit consideration are those
convicted of a drug-free school zone violation. While we believe that drug traffickers should be
held accountable, and prison time may certainly be appropriate, the lengthy mandatory sentences
imposed on some drug-free school zone offenders are often unjust, ineffective, expensive, and
counterproductive. The clemency power gives you the authority to recognize and remedy unjust
punishments or reward the extraordinary rehabilitation of people. Some of those sentenced under
7HQ QH VV HrEds¢h@dllzné laws merit that relief.

7HQ QH VYV Hreds¢hdaalzohd law is so broad that it regularly produces unjust punishments.

The law requires an enhanced mandatory minimum sentence for drug offenses committed within
1,000 feet of a school, library, park, recreational center, or day care center. In January 2018,
reporters fronReasorMagazineused GIS data from the Tennessee Bureau of Investigation to
DQDO\]H WKH FRY HU D J#HreRzorred. Qlig idataréleded tiatorxug-free zones

cover roughly 26.5 percent of areas within city limits in Tennessee. The percentage is even larger
IRU 7THQQHVVHHYY PDMRU XUEDQ DUHDV 1DVKYLOOH LV SH
covered, and East Knoxville is 58 percent covérétlese far-reaching zones have resulted in

lengthy mandatory prison terms for many low-level drug offenders simply because their days

were inadvertently and unknowingly spent almost entirely within school zones.

7KH ODZTV KD WavK bead @ivappled tbVhdividuals who had no direct or indirect

contact with children during the course of their offense, or who committed their crimes while

driving through school zones, in the privacy of their own homes, or outside of school hasirs. Thi
UXQV FRXQWHU WR WKH ODZYYVY VWDWHG LOQWHQW RI SURWHF\

Calvin Bryant, for example, received significant local and national media attention when 12

Nashville city councilmembers wrote in support of his attempt to seek resentépamite

courts in late 2017. Mr. Bryant, a well-liked, smart, promising, athletically gifted young man,

was arrested in 2008 for selling ecstasy out of his home in the Edgehill Projects to a family

friend turned confidential informant. Calvin repeatedly brushed off the confidential infofinvant

requests for drugs but ultimately acquiesced to help the informant find money to support his

family. % HFDXVH &DOYLQYV KRPH ZDV ZLWKLQ -yeatHHW RI D VFK
mandatory minimum sentence, while the confidential informant received $1,000 in taxpayer

money for his cooperatiorf KLV ZDV &DOYLQYV ILUVW RIIHQVH 7KH FRQII
the arrest had over 30 prior convictions. Perhaps a 17-year sentence could be appropriate for
individuals who knowingly engage students in the drug trade on school property, but it certainly

1 C.J. Ciaramella & Lauren Krisai, The Myth of the Playground PuESONMAGAZINE (Jan. 2018),
https://reason.com/archives/2017/12/18/the-noftthe-playgroundpus




Governor Bill Haslam
May 9, 2018
Page 2

is not appropriate for a young man who made a foolish decision in his own home, not knowing it
was within 1,000 feet of a school.

&DOYLQ % U\D Q Wé&agoiir Dagarindtivle BhEwWws and many Tennessee attorneys can
attest, is not an exception. Over the last year, a number of families whose loved ones are serving
absurd sentences have come forward. One is Sara Moore, who received a mandatory eight-year
sentence for selling just over two grams of methamphetamine to a confidential informant in her
home, which happened to be within a school zone. Another is Terrance Davis, whose apartment
was located on the side of his building that fell within the outer limits of a drug-free school zone.
Had he been in a different unit in the building, his 22-year sentence would not have applied. In
all these cases, no children bought or sold drugs or were present during the offense.

Tennessee currently spends $10.9 million a year to incarcerate over 430 drug-free school zone
offenders, some as young as 16, for average sentences of nine years. Of these drug-free school
zone offenders, just under one-third are first-time, nonviolent offenders. And given the relatively
low weight thresholds that trigger class B drug felonies in Tennessee, many are not the drug
kingpins their lengthy mandatory sentences would suggest.

You have stated that you want to address criminal justice reform. Your constitutional power to
reconsider and adjust unjust and unnecessary sentences allows you to add criminal justice reform
to your strong, eight-year legacy as governor of Tennegéearge you to use your clemency

power to remedy unjust sentences, including those of deserving drug-free school zone offenders,
in your final year in office.

We thank you for youtime, and we are happy to meet with you and discuss this process should
you choose to move forward.

Sincerely,

Kevin A. Ring, President
Families Against Mandatory Minimums

Meaghan Ybos, Executive Director
People for the Enforcement of Rape Laws

Hedy Weinberg, Executive Director
ACLU of Tennessee
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(Affidavit of former Assistant District Attorney Robert E. McGuire). Mr. McGuire has
specifically explained that he “fail[s] to see how [Mr. Bryant’s] relea se at a time earlier
than 2023—and after over nine years of incarceration—will deprecate the seriousness of
the offenses for which he was convicted or significantly imperil the public safety.” See id.
Of note, given Mr. Bryant’s extensive roots in a community that still cares for him deeply
and is still reeling from his loss more than nine (9) years after he began his temm of
incarceration, Mr. McGuire does not stand alone in supporting Mr. Bryant’'s re-
sentencing. See, e.g, Exhibit 2 (Affidavit of State Representative Brenda Gilmore);
Exhibit 3 (Affidavit of Clinton Gray); Exhibit4 (Affidavit of Nashville NAACP President
Ludye Wallace) Exhibit 5 (Affidavit of Tennessee Sate NAACP Chair Marilyn Brown);
Exhibit 6 (Affidavit of Chenika Miller); Exhibit 7 (Affidavit of Janice Blackburn);
Exhibit 8 (Affidavit of Kim D. Ross); Exhibit9 (Affidavit of Christal Williams); Exhibit
10 (Affidavit of LaShana Bryant); Exhibit 11 (Affidavit of Mason Caples); Exhibit 12
(Affidavit of Allencia Blackburn); Exhibit 13 (Affidavit of Annetta Bryant); Exhibit 14
(Affidavit of Miesha Bryant); Exhibit 15 (Affidavit of Erica Howse); Exhibit 16
(Affidavit of Steve Beach).

Critically, among defendants whose sentenceswere enhanced under Tenn. Code
Ann. 8§ 39-17-432, Mr. Bryant’s sentencestands in a class ofits own. Specifically, even
without regard to Mr. Bryant’s youth, his substantially mitigating personal circumstances,
or the non-violent nature of his crime, Mr. Bryant has the dubious distinction of being the
only defendant in the history of this jurisdiction to receive Tenn. Code Ann. § 3917-432’s
sentencing enhancement for a first-time offense. SeeAppendix A-2.

Given the location-based nature of the sentencing enhancement at issue, Mr.

Bryant’s sentence was also enhanced dramatically based on his povertyalone. If, for

2.



example, Mr. Bryant had lived in a wealthy, residentially -zoned suburb like Belle Meade
then he likely would have been eligible for release afterserving just two years and five
months in prison for the exact same conduct SeeExhibit 17 , p. 3 (Senate Judiciary
Committee Memorandum ). Because Mr. Bryant lived in the Edgehill Housing Projects,
however, Mr. Bryant must serve a mandatory minimum sentence of at least fifteen (15)
yearsbefore he even becomes eligible for parole.

Notably, in the time since Mr. Bryant's conviction, the Respondent’'suse of Tenn.
Code Ann. § 3317-432’s intensely punitive sentencing enhancement hasalso evolvedin
several significant ways. For example, in 2015 and 2016, respectively, the Tennessee
Supreme Court held that defendants charged under Tenn. Code Ann. § 3917432 are
eligible for judicial diver sion, and that Tenn. Code Ann. 8§ 3917-432’s enhanced
sentencing provisions do not apply to convictions for facilitation . SeeState v. Dycus, 456
S.W.3d 918, 929 (2015) (‘we hold that the mandatory minimum service provision of the
Drug—Free School Zone At does not render offenses committed under the Act ineligible
for judicial diversion. ”); State v. Gibson, 506 S.W.3d 450, 452 (2016) (“[W]e hold the Act
does not apply to a conviction for facilitation.”).

Most importantly, however, in the time since Mr. Br yant’s conviction, Tenn. Code
Ann. 8§ 39-17-432 has been reformed operationally by the Respondent to avoid precisely
the type of strict liability penalty that applied in Mr. Bryant's case Under the
Respondent’'s reformed policy, Respondent now usesTenn. Code Ann. § 3917-432 only
to enhance the sentences of thosevho violate its essential purpose of keeping drugs away
from children. See, e.g. Teresa Wiltz, Why States Are Taking a Fresh Look at Drug -Free
Zones, PEw: STATELINE BLOG (Sept. 15, 2016), http: //www.pewtrusts.org/en/research -

and-analysis/blogs/stateline/2016/09/15/why -states-are-taking-a-fresh-look-at-drug-
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free-zones(“Funk ran for office in 2014 promising not to prosecute the school zone laws
unless a child was endangeredl.] ") (attached hereto as Exhibit 18 ).

Disturbingly, however, before the present Davidson County District Attorney
reformed the Respondent’s use ofTenn. Code Ann. § 3917432 to effectuate the law’s
actual intent, see id, this jurisdiction wielded the sentencing enhancementapplied to Mr.
Bryant with such a profoundly racially discriminatory impact that its pr evious use “is very
difficult to explain on nonracial grounds.” Washington v. Davis, 426 U.S. 229, 242
(1976). Even Davidson County’s own Grand Jury has observed that the Respondent’s
previous application of the school zone enhancementwas arbitrary and capricious. See
DAVIDSON COuNTY GRAND JURY, FINAL REPORT (2014),
http://trialcourts.nashville.gov/wp -content/uploads/2015/05/October -December-
20142.pdf (“ The decision to seek increased penalties resulting from school zone violations
seemed to be arbitrarily reached at times. The law needs to be applied equally,not
arbitrarily and capriciously.” ) (attached hereto as Exhibit 19 ). Although there is
abundant evidence that people of all races in Nashville use and sell drugsat roughly equal
rates, 87% of defendants in this jurisdiction who received enhanced sentences under
Tenn. Code Ann. § 3917-432 were people of color. SeeAppendix A -1. Additionally, like
Mr. Bryant, 78% of the Davidson County defendants who were sentenced underTenn.
Code Ann. § 3317432 were black. Id.

For these reasons, and for the additional reasons set forth below as applied to the
unique circumstances of his case,Mr. Bryant’s grossly disproportionate sentence:

(1) Violates the Eighth Amendment to the United States Constitution;

(2) Violates Article 1, 8 16 of the Tennessee Constitution; and

(3) Justifies postponing the execution of the balance of Mr. Bryant's sentence
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pursuant to Tenn. Code Ann. 8 40-22-101 pending gubernatorial action on an application
for pardon or commutation .
Accordingly, the instant Petition for Sentencing Relief should be GRANTED . As

grounds for this Petition, Mr. Bryant respectfully states as follows:

Il. Jurisdiction and Venue

1. This Court has jurisdiction to hear the instant P etition pursuant to Tenn.
Code Ann. § 40-30-101,et seq; Tenn. Code Ann. § 4022-101; Tenn. Code Ann. § 2921-
10%L and Tenn. Code Ann. 8§ 40-26-105.

2. Venue is proper pursuant to Tenn. Code Ann. 8§ 4630-104(a); Tenn. Code
Ann. 8§ 40-22-101; Tenn. Code Ann. § 2921-105; and Tenn. Code Ann. § 4026-105(c).

3. The Tennessee Supreme Coursignificantly reformed Tenn. Code Ann. 8 39
17432’s sentencing enhancementin both 2015 and 2016. Gibson, 506 S.W.3d at 452
(“[W]e hold the Act does not apply to aconviction for facilitation.”); Dycus, 456 S.W.3d
at 932 (“The mandatory minimum service provision of the Drug -Free School Zone Act
does not render offenses committed under that act ineligible for judicial div ersion.”).

4, The changes inthe Respondent’s application of Tenn. Code Ann. § 39-17-
432—as compelled by Gibson and Dycus—apply directly to the circumstances of Mr.
Bryant’s case

5. Since the time of Mr. Bryant’s conviction, the Respondent has also reformed
its use of Tenn. Code Ann. 8§ 3917432 through a voluntary policy change. The
Respondent’s operationally -reformed use of Tenn. Code Ann. § 3917-432’s sentencing
enhancement is recent, significant, and similarly applies to the circumstances of Mr.
Bryant's case SeeExhibit 18

6. Acknowledged gatewide standards of decencyregarding the subject matter
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of this Petition hav e evolved within the past year. See e.g., Exhibit 17 .

7. The claimsthat Mr. Bryant raisesin the instant Petition did not exist —and
they were not available to him—either at the time of his sentencing or during the 12
months following his conviction .

8. Accordingly, Mr. Bryant is without fault for failing to present the cl aims
raised in this Petition prior to their becoming legally cognizable.

9. The sentencing relief compelled by recent reforms toTenn. Code Ann. § 39
17432, coupled with the Eighth Amendment’s evolving standards of decency, require
retrospective application within the m eaning of Tenn. Code Ann. § 4030-1174a)(1), to
which this state’s process of collateral review must give effect. Seg, e.g., Montgomery v.
Louisiana, 136 S. Ct. 718, 729 (2016)as revised (Jan. 27, 2016) (“[W]hen a new
substantive rule of constitutional law controls the outcome of a case, the nstitution
requires state collateral review courts to give retroactive effect to that rule.”).

10. Consequently, the claims that Mr. Bryant raises in th e instant Petition are
timely presented and fully cognizable. See generally Hayes v. State, No. M2016-01094-

CCA-R3-ECN, 2017 WL 4315375, at *2 (Tenn. Crim. App. Sept. 27, 2017)

LIl . Parties
11 The Petitioner, Mr. Calvin Eugene Bryant, is serving a 17year mandatory
minimum sentence for a first -time, non-violent drug offensethat was enhanced pursuant
to the provisions of Tenn. Code Ann. § 3917-432.
12. The Respondent, the State of Tennesseeis represented by the District

Attorney General for Tennessee’s20t Judicial District .

IV. Facts and Procedural History

13 Calvin Bryant is a beloved former college student and erstwhile pillar of his
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community who is serving a 17-year mandatory minimum sentence for a first -time, non-
violent drug offense that he committed when he was just twenty-two (22) years old.

14.  Atthe time of his arrest in 2008, Mr. Bryant was a budding, successful, and
beloved young college student who was widely regarded as a pillar of hicommunity.

15. As a graduate of Hillsboro High School and a standout fullback who had
recently led his high school football team to the state championship, Mr. Bryant had
dreams of becoming a professional football player after he graduated fom Tennessee
State University, where he enrolled so that he could stay at home to care for his ill father.

16.  Throughout his youth, Mr. Bryant was universally adored by his peers and
his teachers alike, who regarded him not only as a talented athlete, but ato as “a
peacemaker,” a “good student, an intelligent person, and a good probbem solver.” State
v. Bryant , No. M2009 -01718-CCA-R3-CD, 2010 WL 4324287, at *7 (Tenn. Crim. App.
Nov. 1, 2010).

17.  During Mr. Bryant’s sentencing in the instant case, one of his teachers—Mr.
Walter Fisher—described Mr. Bryant as a “model citizen” with “impeccable” character
who was*“loving toward his family .” Id.

18.  Another of Mr. Bryant's teachers, Ms. Suzanne Frensley-who received the
2007 Teacher of the Yearaward for the State of Tennessee-testified that Mr. Bryant “took
a great interest in the people who live in his neighborhood” and was “very generous” with
her godmother. Id.

19. Ms. Frensley further characterized Mr. Bryant as someone who was Very
close to his parents and sistef and had “a soft inside and a big heart.” Id.

20. Ms. Frensley also noted that Mr. Bryant expressed leadership “on a

relationship level, caring about people, his family and friends.” Id.
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21. Tragically—not only for Mr. Bryant, but also for his community , his
teachers, his family, his friends, and the many people who loved him, looked up to him,
and still care for him today —Mr. Bryant made an error in judgment as a 22-year-old
college studentthat altered his life forever.

22.  Specifically, between March and April of 2008, an informant who was
working for the Metropolit an Nashville Police Department called Mr. Bryant repeatedly,
showed up at his residence, and ultimately sought and successfully purctased a total of
320 pills from Mr. Bryant —primarily MDMA —that Mr. Bryant agreed to procure at the
informant’s request. 75% ofthe pills tested positive for a controlled substance.

23.  The offensedid not involve violence.

24.  The offensedid not involve children .

25.  The offense did not occur at a public or private elementary school, middle
school, secondary school, preschool, child care agency, or publidibrary, recreational
center or park.

26. The sales were not made or evenalleged to have been made in intentonal,
knowing, reckless, or negligent violation of Tenn. Code Ann. § 3917-432.

27.  As defined by Tenn. Code Ann. 8§ 4038-302(4)(A)(i) , the offense was
victimless.

28. Nonetheless, because Mr. Bryant's residence in the Edgehill Housing
Projects was located within 1,000 feet of a school, Mr. Bryant was charged amul convicted
under the strict liability sentencing enhancement codified at Tenn. Code Ann § 39-17-
432.

29. Consequently, Mr. Bryant received a 17#year sentence,and he must serve a

mandatory minimum sentence of 15 years before heevenbecomes eligible for parole.
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30. If Mr. Bryant had lived in a residence that was not located within a school
zone, then he would have been released from prison approximately seven(7) years ago
for the very same conduct SeeExhibit 17 , p. 3.

31 Mr. Bryant doesnot have any other adult felony convictions, misdemeanor
convictions, or arrests on his record. SeeAppendix A -2.

32.  Mr. Bryant’'s absence of prior adult criminal history was attributable to a
combination of youth, his aforementioned behavior as a “model citizen” who had
“impeccable” character and was “loving toward his family” ; and the fact that, after
graduating from Hillsboro High School, Mr. Bryant “enrolled at Tennes see State
University and, while in school, worked first for The Tennesseannewspaper and then
CocaCola.” Bryant , 2010 WL 4324287, at *8.

33.  Mr. Bryant has already servedmore than nine (9) full yearsin prison for his
first -time, non-violent drug offense. SeeExhibit 1 , 9.

34. Becausefifteen (15) years of Mr. Bryant's 17-year sentence are mandatory,
Mr. Bryant will not evenbecome eligible for parole until May of 2023. Id. at 1 10.

35. No apparent benefits would inure to society by requiring Mr. Bryant to
spend an additional 6-8 years in prison for his first -time, non-violent drug offense. See
id. at 1 1+12 (Affidavit of Mr. McGuire) (“I fail to see how an additional six years of
incarceration will improve Mr. Bryant's amenability to correction or would be required to
maintain public safety. | additionally fail to see how his release at a time earlier than
2023—and after over nine years of incarceration—will deprecate the seriousness of the
offenses for which he was convicted or significantly imperil public safety.”).

36. As a result, former General McGuire—one of the District Attorney s who

prosecuted Mr. Bryant—actively supports his early release. Id.
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37.  Specifically, former General McGuire has stated that he “would personally
not oppose a clemency or early release petition by [Mr. Bryant] given the long term of
incarceration he has already served and the nonviolent nature of the offenses for which
he was convicted” 1d. at 113. His conclusion in this regard was further based on:

(1) the non-violent nature of Mr. Bryant’s offense, seeid.;

(2) the fact that Mr. Bryant’s releaseafter nearly a decade of incarcerationwould
not “deprecate the seriousness of the offengs for which he was convicted” id. at § 11;and

(3) the fact that releasing Mr. Bryant would not “imperil the public safety. ” Id. at
711,

38.  Atthe time that Mr. Bryant was convicted in 200 9, the Respondenttook the
position that defendants like Mr. Bryant were not eligible for judicial diversion under
Tenn. Code Ann. § 3917-432.

39. In 2015, however, the Tennessee Supreme Courheld that defendants like
Mr. Bryant actually are eligible for judicial diversion under Tenn. Code Ann. § 3917-432.
SeeDycus, 456 S.W.3d at 932 (“The mandatory minimum service provision of the Drug—
Free School Zone Act does not render offenses committed under that act inelgible for
judicial diversion.”).

40. Given Mr. Bryant's substantially mitigating personal circumstances; his
status as a firsttime adult offender; and his deep roots in his community, Mr. Bryant
would have been a strong candidatefor diversion if this option had been available to him
at the time of his conviction. See generally Exhibit 2 (Affidavit of State Representative
Brenda Gilmore); Exhibit 3 (Affidavit of Clinton Gray); Exhibit4 (Affidavit of Nashville
NAACP President Ludye Wallace)Exhibit 5 (Affidavit of Tennessee State NAACP Chair

Marilyn Brown); Exhibit 6 (Affidavit of Chenika Mill er); Exhibit 7 (Affidavit of Janice

-10-



Blackburn); Exhibit 8 (Affidavit of Kim D. Ross); Exhibit 9 (Affidavit of Christal
Williams); Exhibit 10 (Affidavit of LaShana Bryant); Exhibit 11 (Affidavit of Mason
Caples); Exhibit 12 (Affidavit of Allencia Blackburn) ; Exhibit 13 (Affidavit of Annetta
Bryant); Exhibit 14 (Affidavit of Miesha Bryant); Exhibit 15 (Affidavit of Erica Howse);
Exhibit 16 (Affidavit of Steve Beach).

41.  When Mr. Bryant was convicted in 2009, the State of Tennessee—and this
jurisdiction in pa rticular —also adopted the position that Tenn. Code Ann. § 3917-432’s
sentencing enhancement applied to convictions for facilitation.

42. In 2016, however, in a case arising out of this jurisdiction, the Tennessee
Supreme Court held that Tenn. Code Ann. §39-17-432’s enhancement doesnot apply to
convictions for facilitation. SeeGibson, 506 S.W.3d at 452 (“[W]e hold the Act does not
apply to a conviction for facilitation.”) .

43.  Prior to his conviction, Mr. Bryant ha d the opportunity to resolve his case
by pleading guilty to the lesser-included offense of facilitation and serving a concurrent
sentenceof eight years. SeeExhibit 20, § 2 (Affidavit of Joy S. Kimbrough, Esq.). Mr.
Bryant declined this offer, however, because at the time,both Parties believedthat Tenn.
Code Ann. 8 3317-432’s sentencing enhancement applied to convictions for facilitation,
meaning that Mr. Bryant would have had to serve 100% of the sentencewithout ever
becoming eligible for parole. Id. at § 3.

44.  An unenhanced facilitation conviction would have rendered Mr. Bryant
eligible for both early parole eligibility and a significantly reduced sentence. Accordingly,
if he had accepted this offer, then Mr. Bryant would have been released from prison
several years ago Bryant v. State, 460 S.W.3d 513, 530 (Tenn. 2015)"[A] conviction for

the facilitation of this offense, a Class B felony, could have resulted in asentence of as
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little as eight years.”).

45.  Critically, since the time of Mr. Bryant’'s conviction, the new District
Attorney General for Tennessee’s20t% Judicial District has substantially modified the
Respondent’'suse of Tenn. Code Ann. § 3917-432’s sentendng enhancement to advance
the law’s expressly stated legislative purpose. SeeExhibit 18

46. Under its current policy, the Respondent no longer applies Tenn. Code Ann.
§39-17432 as astrict liability enhancement, as itdid in Mr. Bryant’'s case See id.

47. Instead, to effectuate the law’s intended purpose, the Respondentonly uses
Tenn. Code Ann. 8§ 39-17432 to enhance the sentences of defendantsvho endanger or
intend to endanger children by selling drugs to children or by selling drugs inside a public
or private elementary school, middle school, secondary school, presclool, child care
agency, orpublic library, recreational center or park . Id. at 4.

48. Because the sales at issue irthis casewere made to an adult government
informant at the Petitioner’s residence, did not endanger children, and were not intended
to endanger children, Mr. Bryant’s sentence would not have been enhancegursuant to
Tenn. Code Ann. § 3917432 under the Respondent’sreformed sentencing policy. Id.

49. Thus, in addition to the fact that Mr. Bryant would have qualified for
diversion or received a significantly reduced sentence under the lesserincluded charge of
facilitation , if Mr. Bryant had committed the very same offense today, then the
Respondent would not even havesought the 17-year sentence that Mr. Bryant received.

50. The government’s informant , OCA Number: 188229, had thirty -nine (39)
separate convictions on his recordin Davidson County alone at the time of the drug sales
at issue in this case SeeRecord Check Search Criteria: Knowles, Terrance — D.O.B.:

1/15/1979, DAVIDSON COUNTY CRIMINAL COURT CLERK,
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https://sci.ccc.nashville.gov/Search/CriminalHistory?P_CASE _IDENTIFIER=TERRE
NCE%5EKNOWLES%5E01151979%5E18822@ast visited Oct. 22, 2017, 6:54 PM).1

51  Atthe time of Mr. Bryant’s arrest, the informant’s criminal record included
violent felony and misdemeanor convictions for aggravated assault domestic assault
causing bodily injury, assault causing bodily injury (three times), simple assault,
aggravated criminal trespass, and reckless endangerment. Id.

52. In exchange for successfully securing Mr. Bryant’'s conviction, the
government’s informant received payments totaling $1,070.00 in taxpayer dollars, and
he also had his own pending felony charge dismissed See generally Bryant , 2010 WL
4324287, at*3, 5.

53. The informant has since been indicted for—and convicted of—at least six (6)
separate criminal offenses in Davidson County alone since helping secue Mr. Bryant's
conviction, including several felonies. The informant also has an additional case pending
on yet another felony charge.

54.  Consequently, as a result of Mr. Bryant’s conviction in the instant case, the
Respondent traded the freedom of a beloved pillar of his community for th e freedom of a
violent career criminal and repeat felony offender who is still committing crimes over and
over and over again today.

55.  For his part, Mr. Bryant was indicted and tried twice in relation to the
above-described transactions. Bryant , 2010 WL 4324287, at *1

56.  After Mr. Bryant's first trial, the Court declared a mistrial after several

jurors concluded that the above-described informant had entrapped Mr. Bryant. Id.

1The informant’s name has already been stated publicly in the published appellate record of this case. See
Bryant , 2010 WL 4324287, at *L Thus, these search terms do not disclose the identity of a confidential
government witness.
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(“[T]he defendant was originally tried in October 2008, but the jury was unable to reach
a verdict. The trial court declared a mistrial, and the case was transferred to a dfferent
trial court division. ).

57. After Mr. Bryant’s second trial, however, Mr. Bryant was acquitted of o ne
count but convicted of three counts of selling a controlled substance ina school zone. Id.

58. Mr. Bryant’s trial counsel did not request a facilitation instruction at his
second trial. SeeBryant , 460 S.W.3d at 529 (Tenn. 2015), overruled by Moore v. State,
485 S.W.3d 411 (Tenn. 2016)

59. In 2015, the Tennessee Supreme Court held thaMr. Bryant’s trial counsel’s
failure in this regard did not prejudice him. See id.

60. The following year, however, the Tennessee Supreme Court overruled this
decision in part. SeeMoore, 485 S.W.3d at 421.

61 In November 2016, the Tennessee Supreme Courtlso held that Tenn. Code
Ann. § 39-17-432’s sentencing enhancementwould not have “appl[ied] to a conviction for
facilitation.” Gibson, 506 S.W.3d at 452. The Court’s mandate issued December 6, 2016.

62. Of special note, Tenn. Code Ann. § 3917432 can be applied to virtually
every drug sale that takes place in Nashville. See, e.g.Vincent Wyatt, Drug Free School
Zones Raise Stakes in Nashville, Tennessee Avvo (Jan. 11, 2012),
https://www.avvo.com/legal -guides/ugc/drug -free-school-zones raise-stakes-in -
nashville-tennessee (“Years ago, Tennessee enacted the Drug Free School Zone laws
aimed at enhancing the punishment for those that sell drugs near minors. . . .[T] here is
nothing that prevents the application of such laws against virtually any criminal
defendant in a city such as Nashville”) (attached hereto as Exhibit 21 ).

63.  Until being reformed in 2014, Tenn. Code Ann. § 3917432 was selectively
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applied in an arbitrary and capricious manner. SeeExhibit 19 (“*The decision to seek
increased penalties resulting from school zone violations seemed to be arbitrarily reached
at times. The law needs to be applied equally, no arbitrarily and capriciously.” ).

64. In the history of Davidson County, only 62 defendants have ever been
convicted under Tenn. Code Ann. § 3917-432. SeeAppendix A -1.

65. Nearly 90% of these62 defendants were people of color. See id.

66. 78% of these62 defendants wereblack. See id.

67. Despite the large number of drug salesthat have taken place in Nashuville,
Mr. Bryant is the only defendant in the history of this jurisdiction to receive an enhanced
sentenceunder Tenn. Code Ann. 8 3317432 who had no prior criminal record at the time
of his conviction.2 SeeAppendix A -2.

68. At the time of his conviction, Mr . Bryant was just 22 years old. Heis now
31 Mr. Bryant has spent the last nine yearsof his life in prison.

V. Claims

A. Mr. Bryant’s sentence violates the Eighth Amendment as applie d.

69. The Eighth Amendment to the United States Constitution prohibits the
imposition of “cruel and unusual punishments.” U.S.CoNsT. amend. VIII.

70. Central to the Eight Amendment’s protection is the principle that
punishment for a crime must be “graduated and proportioned to the offense.” Graham
v. Florida , 560 U.S. 48, 59(2010).

71 As such,“the Eighth Amendment’s ban on cruel and unusual punishments

2 As used in this Petition, “criminal record” refers to publicly avail able charges.Mr. Bryant had two juvenile
chargeson his record, and he previously had two adult arrests on his record, neither of which resulted in a
conviction, so they were expunged. Hs sentence was also enhanced on a separate basis that has since been
declared unconstitutional. See State v. Byars No. W2016-00005 -CCA-R3-CD, 2017 WL 758517, at *16
(Tenn. Crim. App. Feb. 27, 2017).
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‘prohibits . . . sentences that are disproportionate to the crime committed.”” Ewing v.
California , 538 U.S. 11, 22 (2003) Quoting Solem v. Helm, 463 U.S.277, 284 (1983)).

72.  This “constitutional principle of proportionality has been recognized
explicitly [by the Supreme] Court for almost a century.” 1d.

73. Based on the constitutional principle of proportionality, the Eighth
Amendment “proscribes ‘all excessive punishments, as well as cruel and unusual
punishments that may or may not be excessive.” Kennedy v. Louisiana, 554 U.S. 407,
419 (2008) (quoting Atkins v. Virginia , 536 U.S. 304, 311, n. 12002)).

74.  Courts measure proportionality by reference to “the evolving standards of
decency that mark the progress of a maturing society,” rather than by the standards in
place at the time of sentencing. Id. (quoting Trop v. Dulles, 356 U.S. 86, 101(1958)
(plurality opinion)).

75.  When a petitioner challenges a defined term-of-years sentence as excessive
and disproportionate under the Eight Amendment, courts must consider “all of the
circumstances of the case to determine whether the sentence is unconstittionally
excessive.” Graham, 560 U.S.at 59. See dso United States v. Slatten, 865 F.3d 767, 811
(D.C. Cir. 2017) (“When addressing an asapplied [Eighth Amendment] challenge, courts
begin ‘by comparing the gravity of the offense and the severity of the sentencebased on
‘all of the circumstances of the case.”).

76.  In resolving an Eighth Amendment claim, the Supreme Court has instructed
courts to assessthe proportionality of a sentenceaccording to three objective criteria:

(i) the gravity of the offense and the harshness of the penalty; (i) the

sentences imposed on other criminals in the same jurisdiction; and (iii) the

sentences imposed for commission of the same crime in other jurisdictions.

Solem, 463 U.S.at 292.
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77. Intheinstant case all three of these criteria favor Mr. Bryant.

1A. Gravity of an Offense

78.  “When evaluating the severity of a crime, [courts] consider the harm caused
or threatened to the victim or society and the culpability and degree of involvement of the
defendant.” Id. at 812 (quotations omitted) (citing Solem, 463 U.S. at 292).

79. Here, Mr. Bryant non-violently sold drugs to an aggressive government
informant who : (1) contacted him repeatedly, (2) reminded Mr. Bryant that “he had
helped raise him,” (3) insisted that he needed to acquire drugs toearn money to feed his
family, and (4) pleaded with Mr. Bryant to help him. Bryant , 2010 WL 4324287, at *9.

80. Mr. Bryant neither planned nor threatened violence during the sales at
issue, and no violence resulted from them.

81.  No children were involved in the sales.

82.  Mr. Bryant’'s crime was victimless within the meaning of Tenn. Code Ann. §
40-38-302(4)(A)(i) .

83.  No member of society experiencedany harm as a consequence of the sale

84. Considering “all of the circumstances of the case,”the gravity of the offense
and the severity of Mr. Bryant's crime are comparable to the tens of thousands of other
defendants in this jurisdiction who have made non-violent drug sales to adults—not one
of whom has ever received a sentence as severe as Mr. Bryant's forfast -time offense.

85.  Mr. Bryant does not dispute his culpability for the sale s at issue.

86. However, Mr. Bryant’s culpability for the enhanced penalty that is the
subject of the instant Petition is non-existent by statutory design.

87.  Mr. Bryant’s unusually severe sentence was triggered by a strict liability

sentencing enhancement that does not require any degree of culpabilityand is entirely
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unconcerned with a defendant’'s mental state. See, e.g. State v. Smith, 48 S.W.3d 159,
166, n. 3 (Tenn. Crim. App. 2000) (“ [A] defendant need not be aware of his presence in
the school zone or intend to sell drugs inside a school zone in order to tigger an enhanced
criminal penalty under the Drug -Free School Zone Act.”).

88. The sales at issue were neither made nor even alleged to have been madén
intentional, knowing, reckless, or negligent violation of Tenn. Code Ann. 8§ 3917-432.

89.  Accordingly, Mr. Bryant’s culpability is comparable to non-violent
defendants who engaged in drugtransactions but who did not do so with any resulting
harm to children or intent to harm children.

90. Critically, courts afford less deference to legislatively mandated terms of
imprisonment whe re, as here,a statute’s application in a given instance only marginally
relates to the legislature’s purpose when it created the statute. SeeSlatten, 865 F.3d at
812 (holding that deference is improper “when a statute’s application only tangentially
relates to [the legislature’s] purpose for creating the statute in the first place”). See also
Gonzalez v. Duncan, 551 F.3d 875, 884-86 (9th Cir. 2008) (holding that the application
of a statute to a defendant under circumstances that wereonly tangentially related to the
legislature's reason for creating the law undermined the gravity of the offense).

91  The legislature’s stated purpose when it createdTenn. Code Ann. § 3917-
432 was to provide “all students in this state an environment in which they can learn
without the distractions and dangers that are incident to the occurrence of drug activity
in or around school facilities.” Smith, 48 S.W.3dat 163.

92. Rather than advancing this purpose, Tenn. Code Ann. 8§ 3917432's
application to Mr. Bryant undermines legislative intent for severalindependent reasons.

93.  First, Mr. Bryant conducted the sales at the urging of—and at a location
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selected by—a government informant .

94. Thus, rather than preventing the “dangers that are incident to the
occurrence of drug activity in or around school facilities,” the government’s informant
cultivated them.

95. In detailing her “ever increasing concern regarding enhancement of
convictions under [Tenn. Code Ann. 8 3917-432],” seeState v. Peters No. E2014-02322-
CCAR3-CD, 2015 WL 6768615, at *11 Tenn. Crim. App. Nov. 5, 2015) (McMullen, J.,
“reluctantly” concurring), on e of Tennessee’gurists has held that such circumstances
directly undermine Tenn. Code Ann. § 3917-432’s legislative intent, stating:

| simply do not believe that the Tennessee legislature intended the scope of

the Act to include drugs brought into the protected school zone by law

enforcement's own design. This concept of luring, which commonly takes

the form of an undercover sting operation, is inconsistent with the

legislative intent of the Act and defeats the overall purpose of “creat[ing] a

drug-free school zone to reduce the occurrence of illegal drug activity in and

around school facilities in order to enhance the learning environmen t.”

Id. (quoting Smith, 48 S.W.3d at 168).

96. As such, Tenn. Code Ann. 8§ 3917432’s application to Mr. Bryant
contravened—rather than advanced—the legislature’s stated purpose in enacting Tenn.
Code Ann. § 3317-432. The gravity of Mr. Bryant's offenseis reduced accordingly.

97. Second Mr. Bryant made the non-violent drug sales underlying this
Petition to an adult at Mr. Bryant 's residence, rather than to a child at a school.

98. Accordingly, the salewas not the same or even similar to a drug salemade
to a child inside a school facility.

99. Nonetheless, Tenn. Code Ann. 8 3917-432 treats Mr. Bryant’s sale to an

adult government informant at his own residence as if it were identical to a drug sale mack

to a child on school grounds, eliminating any addedincentive not to sell drugs to children.
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100. Punishing a drug sale to an adult at a defendant’s residencewith the same
severity as a drug sale to a child at a school advanceso coherent statutory purpose.

101 Third, applying Tenn. Code Ann. § 39-17-432 as a strict liability
enhancement to all drug sales that occur ‘within one thousand feet (1,000°) of . . .a public
or private elementary school, middle school, secondary school, presclool, child care
agency, or public library, recreational center or park” significantly undermines the
legislature’s efforts to create meaningful drug-free school zones.

102. The vast breadth of the “protected” zones at issue—which span more than
3.1 million square feet each—covers almost every habitable portion of Nashville and

virtually all of its urban core:
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Drug Free Zones, TENN. BUREAU OF INVESTIGATION,
http://tbidrugfreezones.tbi.tn.gov/tbi_drugfreezones/  (last visited Oct. 22, 2017, 7:17
PM) (search: “Davidson County”).

103. Admittedly, significant portions of wealthy, residentially -zoned suburban

communities —like Belle Meade—do not qualify as “protected” areas

Id. (search: “5025 Harding Pike, Nashville, TN 37205").

104. As far as poor communities go, however, only rural communities on the far
outskirts of Davidson County—like farmland in Joelton —avoid heavy school zone
concentration. Seeimage atf 102 By comparison, Mr. Bryant’'s Edgehill neighborhood

looks like this:
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Drug Free Zones, TENN. BUREAU OF INVESTIGATION,
http://tbidrugfreezones.tbi.tn.gov/tbi_drugfreezones/  (last visited Oct. 22, 2017, 7:18
PM) (search: 1277 12th Ave S, Nashville, TN 37203.

105. Thus, when Tenn. Code Ann. 8 3917432 is applied strictly —as it was in Mr.
Bryant's case—\rtually every drug transaction within Nashville’s city limits is eligible for
enhanced sentencing Seeid. See alsoExhibit 21 (“Years ago, Tennessee enacted the
Drug Free School Zone laws aimed at enhancing the punishment for hose that sell drugs
near minors. No one can challenge the intent of the law; however, there is nothing that
prevents the application of such laws againstvirtually any criminal defendant in a city
such as Nashville.”).

106. Failing to distinguish between, on the one hand, drug salesat a school to a
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child, and on the other, drug salesat a person’s hometo an adult, devastatesTenn. Code

Ann. § 39-17432’s central legislative purpose, because it completely eliminates the
statute’s added incentive not to sell drugs near children. See, e.g.,The Associated Press,
Doubts Spread About Drug-free School Zone Laws: Questions About Effectiveness
Prompt States to Propose Smaller Zones, NBC News (Mar. 23, 2006, 12:33 AM),
http://www.nbcnews.com/id/11964167/ns/us_news -education/t/doubts -spread-about-
drug-free-school-zone-laws/ (“When the overlap of zones in densely populated

areas covers the entire city, the idea of special protection lo ses its meaning .

. lfevery place is a stay -away zone, no place is a stay -away zone .") (emphasis

added) (attached hereto asExhibit 22).

107. Thus, the severity of Mr. Bryant’s crime and his culpability are also
comparable to standard drug offenders who are responsible for non-violent drug sales
between adults, not those responsible for selling drugs to children at schools.

108. If Mr. Bryant had been prosecutedas a standard drug offender—ather than
being prosecuted as an enhanced offender undefTenn. Code Ann. § 3917-432—then he

would have been released from prison nearly seven years agoSeeExhibit 17 , p. 3.

1B. Harshness of the Penalty

109. In evaluating the harshness of a penalty relevant factors include the
defendant’s criminal history and whether a defendant is “a first offender.” Solem, 463
U.S.at 296. See alsoEwing, 538 U.S. at 29(“In weighing the gravity of [the defendant's]
offense, we must place on the scales not only his current felony, but &o his . .. history”) ;

Slatten, 865 F.3d at 812(citing Rummel v. Estelle, 445 U.S. 263, 276(1980)) (“The Court
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may also consider the defendant's criminal history.”).3

110. “Infact, in virtually every instance where the Supreme Court has upheld the
imposition of a harsh sentence for a relatively minor nonviolent crime for an asapplied
challenge, it has done so in the context of a recidivist criminal.” Slatten, 865 F.3d at 814.

111. As such,a defendant’s lack of a prior criminal record is a signif icant factor
with respect to the Eighth Amendment’s proportionality analysis. See id; see also id.at
815 (“We also find it highly significant that none of the defendants sentenced under
Section 924(c) have any prior convictions . . . . [A] regime of strict liability resulting in
draconian punishment is usually reserved for hardened criminals. . .. [C]lean criminal
records weigh against the imposition of a harsh, mandatory sentence.”).

112. In the instant case, Mr. Bryant was a first-time adult offender who had no
prior adult criminal history . SeeAppendix A -2.

113. Consequently, this factor also militates against the constitutionality of Mr.
Bryant’'s extraordinarily harsh, 17-year sentence—15 years of which are mandatory

114. In evaluating the harshness of a sentence, the Supreme Courtlso “relie[s]
heavily” on when a defendant will become eligible for parole. Solem, 463 U.S. at 296
(citing Rummel, 445 U.S. at 280-81).

115. Mr. Bryant does not become eligible for parole until he has served a 15year
mandatory minimum prison sentence. See Exhibit 1 , 1 8-10. By any measure,
becoming eligible for parole only after serving fifteen (15)yearsin prison for a first -time,

non-violent drug offenseis extraordinarily harsh.

3 If a defendant has a prior criminal record, then courts also consider whether a defendant’s prior
convictions were violent and whether a defendant’s prior conviction w as*“a crime against a person.” Solem,
463 U.S.at 296. See also Ewing, 538 U.S.at 29 (“In weighing the gravity of Ewing's offense, we must place
on the scales not only his current felony, but also his long history of felony recidivism.”).
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116 Consequently, this factor weighs against the constitutionality of Mr.

Bryant’'s sentenceas well.

2. Sentences I mposed on Other C riminals inthe Same Jurisdiction

117. A defined term-of-years sentence isconstitutionally excessive when it is
grossly disproportionate to the offense. See, e.g. Weems v. United States 217 U.S. 349
(1910) (holding that a punishment of 12 years jailed in irons at hard and painful labor for
the crime of falsifying records was constitutionally excessive). See alsoRummel, 445 U.S.
at 271 (holding that the Eighth Amendment prohibits “grossly disproportionate”
sentences);Coker v. Georgia, 433 U.S.584, 592 (1977) (same).

118. Comparing a defendant’s sertence to sentences imposed on other criminals
in the same jurisdiction represents an objective measure of proportionality that courts
must consider in determining whether a sentence is excessive. See Solem 463 U.S. at
292.

119. When comparing a defendant’s sentenceto other sentences imposed in the
same jurisdiction, courts consider two separate questions.

120. First, courts consider whether the law punishes the offense more severely
than other, more serious crimes in the jurisdiction . See, e.g. Slatten, 865 F.3d at 818
(comparing defendants’ 30-year sentences under 18 U.S.C§ 924 to “other federal crimes
with similar sentences”).

121. Second courts consider whether the defendant received a more severe
punishment than other criminals in the jurisdiction for the same crime. See id.
(comparing defendants’ 30-year sentences under 18 U.S.C8 924 to “other instances in
which Section 924(c) has been applied. . . .").

122. Both of these considerations militate in favor of a finding that Mr. Bryant’s
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sentence is excessivas well.

i. Mr. Bryant's offense was punished more severely than far more
serious , violent crimes in this jurisdiction

123. Mr. Bryant's offense was punished more severely than other, more serious
crimes in Tennessee SeeExhibit 17 , p. 2.

124. The Senate Judiciary Committee has formally recognized this reality. See
id. Under the Judiciary Committee’s own analysis, Mr. Bryant's sentence is grossly
disproportionate because it is significantly more severe than sentencesimposed for

significantly more serious violent crimes in Tennessee Id.

125. As that Committee concluded, as a Range | offender,Mr. Bryant’s 17year

(15-year mandatory minimum ) sentence for a first-time, non-violent drug offense

compares tofar more serious violent crimes as follows:

Rape®
» Unlawful sexuapenetratiorof avictim by thedefendant

« ClassB Felony,SentencindRangeof 8-12yearg(if Range offender)
« Sentence7years(8yeargmin.range)at85%)

Second Degree Murder
» Knowingkilling of another
» ClassA Felony,SentencindRangeof 15-25years(if Rangd offender)
+ Sentencel3years(15years(min.range)at85%)

Aggravated Robbery
* Robberywith aweapornorwherevictim suffersseriousbodily injury
« ClassB Felony,SentencindRangeof 8-12yearg(if Rangd offender)

4 Mr. Bryant quotes all of these comparisons directly from the Senate’'s Judiciary Committee’s
memorandum, attached hereto asExhibit 17 . For ease of comparison,however, a simpler indication of
the sentencethat a similar defendant would have faced for Rape would be asfollows:

Unlawful sexual penetration of a victim by the defendant

Class B Felony, Sentencing Range of 8-12 years (if Range | effder)
Mnimum sentence: 6years, 10 months(8 years(min. range)at 85%)
Maximum Sentence: 10 years, 3 months (12 years (max. range) at 85%)
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« Sentence7years(8yeargmin.range)at[70]%°)

Aqggravated Vehicular Homicide
e Drunkdriverwith bloodalcoholcontentover[0.20]kills someone
» ClassA Felony,SentencindgRangeof 15-25years(if Rangel offender)
» Sentencell years(25years(maxrange)at45%)

Attempted First Degree Murder Where Serious Bodily Injury Occurs
+ Attemptedmurderwith intentandthevictim suffersseriousbodily injury but
doesnotdie
» ClassA Felony,SentencindgRangeof 15-25years(if Range offender)
+ Sentencellyears(15years(min.range)at75%)

SeeExhibit 17 , p. 2.

ii. Mr . Bryant was punished m ore severely than other ¢ riminals in the
jurisdiction who ¢ ommitted the same crime .

126. Mr. Bryant’s punishment was also significantly more severe than the
sentences imposed on otherdefendants in Tennesseewho committed the same (or more
serious) drug crime. See, e.g.Exhibit 18 , p. 3 (“[IJn Tennessee, a smalktime dealer in a
city can end up doing much more prison time than, say, a meth manufacturer in the
country, just on the basis of geography.”). Seealso DeRay Mckesson,We Can All Win,
Pob SAvE THE PeopLE, EPISODE 5 (Sep. DB, 2017), available at
https://itunes.apple.com/us/podcast/pod -savethe-
people/id1230148653?mt=2&i=392439311 (Tennessee Senate Minority Leader Lee
Harris discussing vastly disparate sentencing for drug crimes in Tennessee due to Tenn.
Code Ann. § 3917432).

127. Qven that the overwhelming majority of drug sales that take place in

Nashville occur “within one thousand feet (1,000°) of . . . a public or private elementary

5 The Senate’s memorandum provides for release eligibility at 85% of an Aggavated Robbery sentence.
Pursuant to Tenn. Code Ann. § 40-35-501(k)(1), however, the release eligibility for Aggravated Robbery (for
a Range | offender) is actually 70% including sentence reduction credits.
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school, middle school, secondary school, preschool, child care agecy, or public librar y,
recreational center or park,” virtually every drug t ransaction in a Tennessee cityis eligible
for the sentencing enhancement contained in Tenn. Code Ann. 8 3917-432. SeeExhibit
21. See alsolmages at{ 102, § 104.

128. Even so, in the more than two decadessince Tenn. Code Ann. § 3917432
was enacted only 436 defendantsin all of Tennesseehave ever been punishedwith Tenn.
Code Ann. § 3317-432’s sentencing enhancement. SeeAppendix A -1.

129. In total, only 6 2 defendants have everreceived an enhanced sentence
pursuant to Tenn. Code Ann. § 3917432 in Davidson County. Id.

130. With the sole exception of Mr. Bryant, no defendant in Nashville has ever
been sentenced under Tenn. Code Anng 39-17-432 who did not have prior adult criminal
history. SeeAppendix A -2.

131. Given theresidential, location-based nature of the sentencing enhancement
at issue, Mr. Bryant likely would not even have beeneligible for an enhanced sentence
under Tenn. Code Ann. 8 3917-432 but for his poverty. See, e.g.Exhibit 18 , p. 3.

132. Specifically, if Mr. Bryant had lived in a suburban community zoned st rictly
for residential use, see, e.g./mage at 1 103, then he would have been eligible for release
after serving just two years and five months in prison. SeeExhibit 17 , p. 3.

133. Because Mr. Bryant lived in the Edgehill Housing Projects, however, Mr.
Bryant must serve a mandatory minimum sentence of at least fifteen (15) years before he
evenbecomes eligible for parole.

134. Critically, the length of Mr. Bryant’s sentence also turn ed on the timing of
his offense, rather its severity or his own culpability.

135 Specifically, Mr. Bryant was punished much more severely for his crime
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because he committed it in 2009, rather than in 2014 or later.

136. In the time since Mr. Bryant’s conviction in 2009, the use of Tenn. Code
Ann. 8 39-17-432’s intensely punitive sentencing enhancement has been reformedin at
least three significant ways.

137. First, the Tennessee Supreme Court reformedlenn. Code Ann. 8 3917-432
to permit eligibility for judicial diversion —an option that was not clearly available to Mr.
Bryant at the time of his sentencing. SeeDycus, 456 S.W.3d at 929 (“[W]e hold that the
mandatory minimum service provision of the Drug —Free School Zone Act does not render
offenses committed under the Act ineligible for judicial diversion.”).

138. Owing to his status as a firsttime, non-violent offender, Mr. Bryant would
have been a strong candidate for diversion if this option had been available to him.

139. Mr. Bryant’s candidacy for diversion also would have been supported by his
deep and extensive roots in his community, which still supports him tod ay. See, e.g.,
Exhibit 2 (Affidavit of State Representative Brenda Gilmore); Exhibit 3 (Affidavit of
Clinton Gray); Exhibit 4 (Affidavit of Nashville N AACP President Ludye Wallace)
Exhibit 5 (Affidavit of Tennessee State NAACP Chair Marilyn Brown); Exhibit 6
(Affidavit of Chenika Miller); Exhibit 7 (Affidavit of Janice Blackburn); Exhibit 8
(Affidavit of Kim D. Ross); Exhibit 9 (Affidavit of Christal Wil liams); Exhibit 10
(Affidavit of LaShana Bryant); Exhibit 11 (Affidavit of Mason Caples); Exhibit 12
(Affidavit of Allencia Blackburn); Exhibit 13 (Affidavit of Annetta Bryant); Exhibit 14
(Affidavit of Miesha Bryant); Exhibit 15 (Affidavit of Erica Howse); Exhibit 16
(Affidavit of Steve Beach).

140. If Mr. Bryant had received judicial diversion, then he would not have served

any time in prison at all. Instead, however, Mr. Bryant has been incarcerated for the past
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nine (9) years, with between 6-8 years It to serve.

141. Second in the time since Mr. Bryant’s conviction, the Tennessee Supreme
Court has clarified that courts cannot enhance sentences pursuant to Tenn. Code Ann.
§39-17432 if a defendant is convicted of facilitation . Gibson, 506 S.W.3dat 452 (“[W]e
hold the Act does not apply to aconviction for facilitation.”).

142. During his prosecution, Mr. Bryant could have resolved this case as a
conviction for facilitation . See Exhibit 20  (Affidavit of Joy S. Kimbrough, Esq.).
However, he did not do so due to the Parties’ mutual misunderstanding that Tenn. Code
Ann. 8 39-17-432’s mandatory sentencing enhancement applied to facilitation
convictions. Id.

143. Because an unenhanced facilitation conviction would have rendered Mr.
Bryant eligible for both early parole eligibility and a significantly reduc ed sentence, such
a resolution would have resulted in Mr. Bryant being released from prison several years
ago. Bryant , 460 S.W.3dat 530 (“[A] conviction for the facilitation of this offense, a Class
B felony, could have resulted in a sentence of as little as eight years.”).

144. Third, and most significantly, in the time since Mr. Bryant’s conviction, the

Respondent has operationally reformed its use of Tenn. Code Ann. § 3917-432.

145. Specifically, to avoid enforcing Tenn. Code Ann. 8 3917-432 as astrict
liability enhancement that undermines its intended purpose, the Respondent now applies
Tenn. Code Ann. 8§ 3917432 only to defendants who intended to violate its essential

purpose of keeping drugs away from children. SeeExhibit 18

146. Thus, if Mr. Bryant committed the very same offensetoday, then he would
not even have been prosecuted for the enhancement under which he was convied. Id.

147. Disturbingly, prior to the Respondent’'sreformed use ofTenn. Code Ann. §
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39-17432, Davidson County’s application of Tenn. Code Ann. 8 3917432 was
unmi stakably race-based. SeeAppendix A -1.

148. In Nashville, nearly 90% of the defendants who received Tenn. Code Ann. §
39-17-432’s enhancement were black or Latino, notwithstanding the fact that people of
color use and sell drugs atapproximately the same rates agheir white counterparts . Id.

149. *“Relying on race to impose a criminal sanction ‘poisons public confidence’
in the judicial process.” Buck v. Davis, 137 S. Ct. 759, 7662017) (quoting Davis v. Ayala,
135 S.Ct. 2187, 2208(2015)).

150. Taken together: if Mr. Bryant had been prosecuted at any time following the
Respondent’s reformed use of Tenn. Code Ann. 8§ 3917432 in 2014; or if he had been
prosecuted after the Tennessee Supreme Court’s 2015 decision irstate v. Dycus, 456
S.W.3d 918 (Tenn. 2015); or if he had been prosecuted after the Tennessee Supreme
Court’s 2016 decision in State v. Gibson, 506 S.W.3d 450 (Tenn. 2016); or if he had been
rich or white rather than poor and black; then Mr. Bryant would not have re ceived the

severel7year sentence for a firsttime, non-violent offense that he did.

3. Sentences Imposed for Commission of the Same Crime in  Other
Jurisdictions

151. Many states haveadopted some version ofa drug free school zone law

152. Tennessee’s sentencingenhancement for school zone offenses however, is
almost unparalleled in its severity. SeeExhibit 18 , p. 4 (“Tennessee has one of the more
restrictive dru g-free zone laws in the country.”).

153. Tennessee is one of justthree statesin the union to elevate an underlying
drug offense committed in a school zone by a full felony class. SeeNIicoLE D. PORTER &

TYLER CLEMONS, THE SENTENCING PROJECT, DRUG-FREE ZONE LAWS: AN OVERVIEW OF STATE
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PoLicies 3 (2013) (“Kansas, Nebraska, and Tennessee elevate the felonglass of the
underlying drug offense when it is committed within a drug -free zone, thereby exposing
the defendant to  harsher penalties.”), http://sentencingproject.org/wp -
content/uploads/2015/12/Drug -Free-Zone-Laws.pdf (attached hereto asExhibit 23).

154 Consequently, Tennesseestands nearly alone in applying such a severe
sentencing enhancementto Mr. Bryant’s conduct. Id.

155 Thisidiosyncrasy provides an objective, reliable indication that Mr. Bryant's
enhanced sentencedoes not conform to national, contemporary standards of decency.
SeePenry v. Lynaugh, 492 U.S. 302, 331(1989) (holding that , for purposes of an Eighth
Amendment claim, “[t] he clearest and most reliable objective evidence of contemporary
values is the legislation enacted by the country's legislatures).

156. In fact, Tenn. Code Ann. 8 3917-432’s sentencing enhancementdoes not
even conform to Tennesseans'standards of decency. SeeJoshua Cannon, 80 Percent of
Tennesseans Want Drug-Free School Zone LawReform, MEmMPHIS FLYER (Aug. 31, 2016,
12:56  PM), https://'www.memphisflyer.com/NewsBlog/archives/2016/08/31/80 -
percent-of-tennesseanswant-drug-free-school-zone-law-reform (“About 84 percent of
those polled support major or minor reforms to the law. Tennessee residents —62 percent
— say policy that clarifies the law's intent should enhance penalties when children are
present. Support for reform garnered interest from both pa rties, with 90 percent of
Democrats and 80 percent of Republicans supporting a reform to the law.”) (attached
hereto asExhibit 24 ).

157. o account for both the racially discriminatory effects of broadly-defined
drug-free zonesand their failure to provi de deterrent value, “[m]any other states already

reviewed their drug-free zone legislation, found substantial defects, and made beneficial
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corrections to their law.” Devon C. Muse, Tennessee’s DrugFree Zone Law: Defective
By Design?, MEMPHIS LAWYER 16 (August 25, 2016),
https://www.memphisbar.org/sites/499/uploaded/filess'DRUG_FREE_Z ONE_REPOR
T.pdf (attached hereto asExhibit 25 ). Cf. Devon C. Muse,Tennessee's DrugFree Zone
Law: A Comparative Analysis , MEMPHIS LAWYER 16 (August 25, 2016), available at
https://papers.ssrn.com/sol3/papers.cim?abstract_id=2833370 (“[m]any states,
including those with localities similar to Tennessee, reviewed their [Drug -Free Zone
Laws], found significant unwanted effects, and made beneficial changes to their law.”).
Tennessee however, hasnot made any changes at all

158. As one such example “seven states—Alaska, Georgia, Louisiana, Montana,
New Jersey, Texas, and Washingtor—apply an exception to their drug-free zone laws if
the offense occurs within a private residenceso long as no children are present. . . .” See
Exhibit 23

159. In the instant case, such an exception would have prevented Mr. Bryant's
sentence from being enhanced.

160. Other states have adopted reforms like “chang[ing] state law to grant judges
discretion in applying the school zone penalty in certain drug offenses based on ‘good
cause.” Id. Tennessee has not adopted this reform, either.

161. Other states took different approachesstill. For example, in Indiana:

[T]o address the concerns of the Indiana Supreme Court as well as the isues

documented in the DePauw University study, the legislature passed and

Governor Mike Pence signed a bill that substantially reformed the state’s

law. The bill reduced Indiana’s zones from 1,000 feet to 500 feet ard

eliminated the zones around public housing complexes and youth program

centers. It also added the requirement that a minor must be reasonably

expected to be present when the underlying drug offense occurs.

Id. at 4.

-33-



162. Reforms like these, too, would have protected Mr. Bryant from having his
sentence enhanced underTenn. Code Ann. § 3917432.

163. Despite its significant racially discriminatory effects, however —and despite
the absence of any evidence that Tennessee’s extraordinarily broad andselectively-
applied school-zone enhancement has advanced legislative intent to prevent drug salesn
school zones in any meaningful way—Tenn. Code Ann. 8 3917432 remains legislatively
unreformed in any regard.

164. Consequently, and notwithstanding formal legislative acknowledgement
that Tenn. Code Ann. 839-17-432 creates grosslyexcessivesentencing disparities, see
Exhibit 17 , Tenn. Code Ann. 8 3917432 remains out of step with the trend of
jurisdictions that have taken legislative steps to reform their school zone lawsas well.
This fact, too, supports a finding that Mr. Bryant's sentence contravenes the Eighth
Amendment. SeeAtkins, 536 U.S. at 315 (noting that, for Eighth Amendment purposes,
“[i] tis not so much the number of these States that is significant, but the consistercy of
the direction of change”).

165 Compounding the problem, Davidson County’s own Grand Jury has
observed and decried the fact that Tenn. Code Ann. § 3917-432’s grossly excessive
disparity was applied arbitrarily , stating:

A consistent decision needs to be reached on when increased penalties are

sought for drug-free school zone offenses. The decision to seek

increased penalties resulting from school zone violations seemed

to be arbitrarily reached at times. The la w needs to be applied

equally, not arbitrarily and capriciously.

SeeExhibit 19 (emphasis added).

166. As such, a comparison of Tenn. Code Ann. § 3917432 to the penalties

assessed in other jurisdictions reflects that it is incompatible with the Eighth
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Amendment’s evolving standards of decencyas applied to the circumstances of Mr.

Bryant’s case

B. Mr. Bryant's sentence violates Article |, Section 16 of the Tennessee
Constitution  as applied.

167. Based on the grossly disproportionate sentence thatMr. Bryant received—
both in absolute terms and compared with other similarly -situated defendants in
Nashville and across Tennessee—Mr. Bryant’s sentence also violatesArticle I, § 16 of the
Tennessee Constitution.

168. Under similar circumstances, other jurisdictions have released defendants
like Mr. Bryant pursuant to the more expansive pro visions of their state constitutions.
See, e.g, Steve Visser,Clayton Judge Frees Man, Saying Prison Term Was “Just Not
Right”,  ATLANTA  JOURNAL-CONSTITUTION (Jul. 7, 2015, 5:10 PM),
http://www.ajc.com/news/crime --law/clayton -judge-frees-man-saying-prison-term-
was-just-not-right/oHJLob6FD2FXrw5ry9AZEI/  (attached hereto asExhibit 26).

169. With respectto Tennessee’s Constitution, air Court of Criminal Appeal s has
explained that: “Article I, Section 16 of the Tennessee Constitution is subject to a more
expansive interpretation than the Eighth Amendment to the federal constitution and,
accordingly . . .that the Tennessee Constitution mandates a proportionality inquiry even
in noncapital cases.” Smith, 48 S.W.3d at 17071(citing Harris , 844 S.W.2d at602-03).

170. In evaluating whether a sentence is excessive under Article I, Section 16our
Court of Criminal Appeals has instructed that :

Determining whether a penalty for a particular offense raises an inference

of gross disproportionality entails a comparison between the gravity of the

offense and the harshness of the penalty. Factors relevant to the graviy of

an offense include (1) the rature of the crime, including whether society

views the crime as serious or relatively minor and whether the crime is
violent or non-violent; (2) the circumstances of the crime, including the
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culpability of the offender, as reflected by his intent and moti ve, and the
magnitude of the crime; and (3) the existence and nature of any prior
felonies if used to enhance the defendant's penalty.

Smith, 48 S.W.3dat 171.

1. Nature of the Crime

171. Mr. Bryant’s crime was a non-violent drug sale to an adult. By any rational
measure, non-violently selling drugs to an adult is not as seriousas committing a violent
crime such asRape, Second Degree Murder, Aggravated Robbery, Aggravated Vehicular
Homicide, or Attempted First Degree Murder. As such, a nonviolent drug sale should
not be punished more severelythan any of these crimes—much less all of them. See
Exhibit 17 , p. 2.

172. Notwithstanding the permitted punishment for school zone offenses
Tennessee considersriolations of Tenn. Code Ann. § 3917432 to be less significant than
other serious felonies as a matter of law, because ulike serious felonies, Tenn. Code Ann.
8§ 39-17-432 violations are eligible for judicial diversion. SeeDycus, 456 S.W.3dat 929
(“[W]e hold that the mandatory minimum service provision of the Drug -Free School Zone
Act does not render offenses committed under the Act ineligible for judicial diversion.”).

2. Circumstances of the Crime

173. The circumstances of Mr. Bryant’s crime were non-violent.

174. Mr. Bryant’s culpability is diminished by the fact that one or more members
of the first jury that tried him determined that he had been entrapped by a government
informant.

175. While illegal, the circumstances of Mr. Bryant’s crime were no worse than
the hundreds of thousands of other, similar drug sales that have occurred in this

jurisdiction since the legislature enacted Tenn. Code Ann. § 3917-432.
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176. Because the controlled substances at issue were procured by a governant
informant, the magnitude of Mr. Bryant’'s crime was also less severe than other, similar
drug sales,becauseno member of the public was harmed.

3. The Existence and Nature of Any Prior F elonies Used to Enhance the
Defendant's Penalty .

177. Mr. Bryant has no prior adult felony convictions.

178. Mr. Bryant also has no prior adult misdemeanor convictions. In fact, Mr.
Bryant has no prior adult criminal record at all.

179. Mr. Bryant's lack of a prior criminal record renders his sentence uniqu e in
application, severity, and kind.

180. In sharp contrast to recidivist offenders, Mr. Bryant’s lack of a prior adult
criminal record weighs heavily in favor of a finding that Tenn. Code Ann. § 3917432 is
unconstituti onal as applied to him. Cf., e.g, Smith, 48 S.W.3d at 172 (highlighting the
fact that a defendant’s enhancedsentencewas “the direct result not merely of an isolated
instance of possession inside a school zone of nine or ten rocks of @ck cocaine with intent

to sell, but of a pattern of drug dealing evidenced by his seven prior convictions of felony

drug offenses and his consequent status as a career offendet”) (emphasis added).

181. Accordingly, Mr. Bryant's grossly excessive sentence isalso incompatible
with the more protective provisions of Article I, Sectio n 16 of the Tennessee Constiution .

Smith, 48 S.W.3d at 171.

C. The Court Should Suspend the Balance of Mr. Bryant's Sentence
Pending Gubernatorial A ction on_ an Application for Pardon or
Commutation

182. Given the unique facts of Mr. Bryant’s case,the Court should suspend the

remainder of Mr. Bryant’s sentence pursuant to Tenn. Code Ann. § 40-22-101 pending
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gubernatorial action on an application for a pardon or commutation.

183. Tenn. Code Ann § 40-22-101 provides that: “In case of the conviction and
sentence of a defendant to imprisonment, the presiding judge may, in all proper cases,
postpone the execution of the sentence for the amount of time as may be necessgrto
make application to the executive for a pardon or commutation of punishment .” Id.

184. Admittedly, this provision for relief has fallen into “disuse[]” in Tennesse e.
SeeBenjamin K. Raybin, Pardon Me: How Executive Clemency Works in Tennessee (and
How It Doesn't) , 52 TENN. B.J. 12 (2016) (noting the “still -existing but disused statutory
procedure for judicial recommendations for a pardon or commutation”) ,
http://www.tba.org/journal/pardon  -me (attached hereto asExhibit 27).

185. Bven so, it remains available as a remedyin both trial courts and appellate
courts. Seell DwID L. RAYBIN, TENN. PRAC. CRIM . PRAC. & PROCEDURE § 33:6 (2016) (“The
trial judge or an appellate court may also stay the execution of the senterte so that the
defendant can apply for relief from the governor.”) (citing Tenn. Code Ann.§ 40-22-101
and Allen v. State, 8 Tenn. 294, 299 (1827) (“Let execution of the judgment in this case
be suspended until the further order of this Court, except as to the costs . . .")).

186. Given the exceptional facts of Mr. Bryant's case and his substantially
mitigati ng personal circumstances, including the fact that the very prosecutor who
prosecuted him supports his early release,seeExhibit 1 , providing relief under Tenn.
Code Ann. § 40-22-101 is appropriate in this rare, extraordinar ily worthy instance.

187. Independent of the constitutionality of Mr. Bryant’s sentence, there is little

doubt that if Mr. Bryant had committed the very same offensetoday, then he would not
have received the sentence that he did.

188. Several independent facts—the subsequent availability of judicial diversion,
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the subsequent inapplicability of Tenn. Code Ann. 8 3917432 to facilitation convictions,
and the Respondent’s voluntary change in policy after Mr. Bryant’s conviction —all
indivi dually and collectively compel this conclusion.

189. Further, Mr. Bryant’s uncharacteristically severe sentenceresulted from a
combination of his poverty and an egregious racial disparity in the Respondent’s former
application of Tenn. Code Ann. 8 3917432 that deserves a remedy SeeAppendix A -1.

190. If Mr. Bryant had lived in Belle Meade or in another suburban
neighborhood zoned primaril y for residential use—rather than living in the Edgehill
housing projects—then his sentence likely would not have qualified for enhancement
under Tenn. Code Ann. 8§ 3917432, because his residencdikely would not have been
located inside an enhancement zone.

191. Additionally, if Mr. Bryant had not been a person of color, then he would
have beensignificantly less likely to be prosecuted under Tenn. Code Ann. § 3917-432
under the Respondent’sprior, since-reformed charging policy. SeeAppendix A -1.

192. Moreover, the Respondent has previously appliedTenn. Code Ann. § 3917-
432 in a manner that Davidson County’s own Grand Jury decried asarbitrary, capricious,
and incompatible with the interests of justice. SeeExhibit 19

193. Further, Mr. Bryant's own former prosecutor supports his immediate
release, reasoning that further punishment would be purposeless. SeeExhibit 1 .

194. Further still, Mr. Bryant's personal circumstances are substantially
mitigating.

195. In particular, Mr. Bryant continues to have overwhelming support from his
community , and he remainscommitted to improving it . See, e.g.Exhibit 2 (Affidavit of

State Representative Brenda Gilmore) (“It is with great enthusiasm that | recommend the
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release of Calvin Bryant, Jr. Mr. Bryant is a young man who made a mistakeat a young
age and has more than paid for that mistake. Mr. Bryant is a non-violent offender who
was sentenced to 17 years in prison for a drug crime. He has served nearly0lyears of that
sentence. Further incarceration benefits no one.. . . If released, | will personally make
every effort to see that Mr. Bryant is successfully reacclimated into the community. |
recommend his release without hesitation.”); Exhibit 3  (Affidavit of Clinton Gray)
(“Since Calvin’s incarceration we have spoken many times about his plans b become a
positive example for kids within the Nashville Community. Upon his release | am
committed to providing a steady job of employment that will assist him with his vision of
becoming a positive influence for our city.”) ; Exhibit 4 (Affidavit of Nashville NAACP
President Ludye Wallace) (“Upon his release he plans to start a nonprofit program
geared toward preventing youth from joining gangs. We fully and unequivocally support
the release of Calvin Eugene Bryant, Jr. He has more than paid his debt for this non-
violent first time drug offense. Any relief from his extremely long sentence would be
appreciated.”); Exhibit5 (Affidavit of Tennessee State NAACPChair Marilyn Brown) (“It
is now the desire of the community to give back to Mr. Bryant and assig with his release
in any way possible. Mr. Bryant is a kind, respectful, and thoughtful young man. He is
an asset to his community. He has more than paid for any past mistakes and | respectfully
request that he be releasel.”) ; Exhibit 6 (Affidavit of Chenika Miller) (“I know he can’t
bring back all the years he has lost but he can make up for them. He always sayise wishes
he could just be able to care forhis mom . ... He wants to be a positive role model to the
youth and teach them to stay on the right path . . .. | am all for people being punished
but his punishment for a non -violent offense the first time is inequitable.”) ; Exhibit 7

(Affidavit of J anice Blackburn) (“If given the opportunity for early release, I, myself, as
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well [as] Calvin and many other members, both family and friends, vow to keep him
productive and out of trouble by using what he has learned during this experience to
promote positivity throughout the great city of Nashville and beyond.”) ; Exhibit 8
(Affidavit of Kim D. Ross) (“[l]f he’s given another chance, | can truly say and mean it
without any hesitation that Calvin will not be coming back to that facility or any other
facility.”); Exhibit 9 (Affidavit of Christal Williams) (“I know he has learned from this
situation. He is looking forward to helping others learn how to avoid situ ations like his
and teach them how to follow the right path | think Calvin Bryant, Jr. wi Il be able to take
this negative and turn it into a beautiful positive and help change liv es of many of our
youth who are facing some of the same situations.”) Exhibit 10 (Affidavit of LaShana
Bryant) (“’If he was granted the opportunity to come home, his support system would
greatly help him adjust to society and he will become a great impact on air family as well
as the youth. | pray that this letter is taken under consideration and our family will b e
able to be complete once more?); Exhibit 11 (Affidavit of Mason Caples) (“Calvin
deserves a chance to prove that he has been rehabilitated. He has a family, a aamunity,
and will have a new niece or nephew that will catalyze Calvin to stay on he right path in
life.”); Exhibit 12 (Affidavit of Allencia Blackburn ) (“In my opinion | believe that he has
learned so much from this previous experience . . .. Over the term of his &sence he has
grown so much both spiritually and mentally. After losing his fathe r while incarcerated,
his main focus is his mother’'s health and the wellbeing of his immediate family.”) ;
Exhibit 13 (Affidavit of Annetta Bryant) (“My son is a very good person with a good
personality and he stays in good spirits. | pray every single day that | amable to see him
be released. | feel like he las served his debt to society and he deserves a second chance

to prove to himself as well as society that he is a good individual.”); Exhibit 14 (Affidavit
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of Miesha Bryant) (“Calvin has been such a big part of my kids’ life since the loss of their
father. He has mentored, helped with homework and consoled my kids over phone cals
and letters for about 2 years now. . . . Calvin is such a blessingd us. ... This is a person
that has learned from their mistakes and has changed not just for himself but for his
family, the youth, and community.”) ; Exhibit 15 (Affidavit of Erica Howse) (“As we see
daily the rise in youth violence in Nashville, releasing Calvin will allow him to give back
to his community and offer our young man an opportunity to engage in di alogue and focus
on their academics instead of the streets. Our community needs someone who is
compassionate about them and who can honestly speak about their road and point them
into a different direction. His faithful leadership will breed future leade rs and the
community will be able to reap the rewards of successful citizens.”); Exhibit 16 (Affidavit
of Steve Beach)(“My friend Calvin would like a second chance at life, where he can help
kids of the community.”) .

196. In fact, Mr. Bryant has already begun his efforts to improve his community

during his term of incarceration by providing gang avoidance education andattempting

to curb youth violence. SeeExhibit 28 (Positive Inner City Kids Non -Profit Corporation
Charter and accompanying state filings).

197. Specifically, Mr. Bryant founded the non-profit organization “Positive Inner
City Kids” (PICK) from Riverbend prison in 2015, the purpose of which is to help inner -
city youth stay in school and avoid gangs and violence See id.

198. As such, Mr. Bryant merits sentencing relief pursuant to Tenn. Code Ann.

§40-22-101 as well.
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CONCLUSION

For the foregoing reasons as applied to the unique circumstances of his caseMr.
Bryant's grossly disproportionate sentence violates the Eighth Amendment to the United
States Constitution; violates Article I, 8 16 of the Tennessee Constitutiony and justifies
postponing the execution of the balance of his sentence pursuant to Tenn. Code Ann. §
40-22-101 pending gubernatorial action on an application for pardon or commutation .

As such, the instant Petition for sentencing relief should be GRANTED .

Respectfully submitted,

By:

Daniel A. Horwitz, BPR #032176
1803 Broadway, Suite #531
Nashville, TN 37203
daniel.a.horwitz@gmail.com
(615) 739-2888

Pro Bono Counsel for Petitioner
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VERIFICATION

Pursuant to Tenn. Code Ann. § 4030-104(e), I, Daniel A. Horwitz, having been
duly sworn according to law, hereby state that | have made an independent nvestigation
into the averments stated herein, and that the facts, statements, and exhilits contained
in the foregoing Petition are true and correct to the best of my knowledge, information,
and belief.

Pursuant to Tenn. R. Civ. P. 72 | declare under penalty of perjury that the

foregoing is true and correct to the best of my knowledge.

By:

Daniel A. Horwitz, BPR #032176
1803 Broadway, Suite #531
Nashville, TN 37203
daniel.a.horwitz@gmail.com
(615) 739-2888

Pro Bono Counsel for Petitioner
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CERTIFICATE OF SERVICE

| hereby certify that on this 20th day of November, 2017, a true and exact copy of
the foregoing was hand-delivered via the Criminal Court Clerk’s drop box to:

District Attorney Glenn R. Funk , Esq.
Assistant District Attorney Wesley King, Esq.
Assistant District Attorney Ed Ryan, Esq.
Office of the District Attorney General
Washington Square Building, 5% Floor

222 2nd Avenue North, Suite 500

Nashville, TN 37201-1649

By:

Daniel A. Horwitz, Esq.
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%EEETENC.NG POLICY BRIEF: DRUG-FREE ZONE LA

PROJECT

Drug-Free Zone Laws:
An Overview of State Policies

Drug-free zone laws are among the most longstanding sentencing policies in

America’s War on Drugs. In 1970 — 12 years before President Ronald Reagan
RfFLDOO\ XVHG WKH WHUP 8:DU RQ 'UXJV9 0 &4RQJUHVYV
increasing penalties for certain drug offenses committed near schools. In the 1980s,

PDQ\ VWDWH JRYHUQPHQWY EHIJDQ WR GR WKH VDPH 7I
RI &ROXPELD KDYH DGRSWHG VRPH IRUP RI GUXJ IUHH \

7KH SUHPLVH EHKLQG GUXJ IUHH, QRQHFBIDRIW \HDW W KWKMHVH SUREOHP
GUXJ WUDfFNLQJ QHDU VFKRROVVBERMABG VOWEBWIRVHULQWOXGLQJ &RQQ
FKLOGUHQ ,Q RUGHU WR SURWHFWQRXLID@J H.¢I QUWWRXEF 8 U XIDIYM\I E K XW H W W
ODZPDNHUV HVWDEOLVKHG SURWHRWW& &DURWY IDQURXWRER WHKIRUP WKHLL
SODFHV ZKHUH FKLOGUHQ ZHUH PRKMW OHWHOI\QWRSEBS HW BMWHRYWGHY DQ
LQFOXGLQJ VFKRROV DQG SXE OdtdtuteS Datidh@lly angd G ddses3niear \of reform

caught using or selling drugs within the protected DFWLYLW\ LQ UHFHQW \HDUV

zone faced substantially higher penalties than others

who engaged in the same conduct outside the zone. DRUG-FREE ZONES: DIVERSIT
7KkH DSSOLFDWLRQ RI GuxJ IUHH AMONGITHESTAKES

SURYHG SUREOHPDWLF IRU VHYHUDO UHDVRQV
'UXJ IUHH VFKRRO JRQH ODZV YDU\ E

e )J)LUVW LQ WKH VHOQWHQFLQJ VFWHRHNH | &/IHWHIUPFOVVWOWHWLQJ LQ W
defendants may face two distinct penalties for a ORFDWLRQV FRYHUHG RIIHQVHV FR)Y
single offense. imposed (see Appendix for full description of each

VWDWH5V SROLFLHV 6RPH VWDWH)\

restrictions on when and under what circumstances

the enhanced penalties apply.

» Second, the laws are frequently drafted so broadly
that they result in enhanced penalties for drug
offenses that are a substantial distance from a
VEFKRRO WKDW GR QRW LQYROY$OUFKRRODMKHY GYHQ DR KELREIWRQ '
RITHQVH RU WDNH SODFH RXWapplisdomR forivi loikeRHaized geraltids to offenses
,Q $ODEDPD IRU H[DPSOH D GU@YRODYAH) W KPWQWIIDN-HWX UH VDOH
place as much as three miles from a school, possession with intent to distribute drugs. In nine
college, or public housing project is subjecttoa VWDWHV1$ODVND S$UNDQVDYV $ULTJI
PDQGDWRU\ dYH \HDU SULVRQ WHGBGBRDQD OLQQHVRWD 1HZ OHJ[LFR

2NODKRPD1 GHIH WV LQ GUXJ

* 7KLUG EHFDXVH SURWHFWHG DU F?VDPHHHélgB(dQIWH'@?%%QDOWLHV H
within urban, high-density population areas, the SRVVHVVLRQ WKDW GRHV QRW LQYIH

zones disproportionately affect people of color EKL OGUH%/ |$ $UNDQVDV IRU H[DPSC
DQG HFRQRPLFDOO\ GLVDGYD QWY IHEF - Idp QY| PHWKDPSKHWDPLQ!
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Table 1. Drug-Free Zone Sizes by State

< 1,000 ft. 1,000 ft. > 1,000 ft.

$ODVND Alabama ODLQH Ohio Alabama
Arizona? $UNDQVDY 0DU\ODQG 2NODKRPD &RQQHFWLFXW
Delaware &DOLIRUQLDOLFKLJDQ Oregon Louisiana
Hawaii &RORUDGR OLVVLVVLSSIBHQQV\OYDQIODVVLVVLSSL
Indiana &ERQQHFWLFXWMVVRXUL 6RXWK &DUROIOQBVRXUL
O0DVVDFKXVHW Woafida IHEUDVND 6RXWK 'DNRWDNODKRPD
OLQQHVRWD *HRUJLD 1HYDGD THQQHVVHHERXWK &DUROLQD
Rhode Island Idaho 1HZ +DPSVKLUH 7H[DV
Vermont lllinois 1HZ -HUVH\ 8WDK
Wyoming lowa 1HZ OH[LFR Virginia
Kansas 1HZ <RUN Washington
.HQWXFN\ 1IRUWK &DURONVKXDRQJIJWRQ ' &
Louisiana 1RUWK 'DN R W\Rst Virginia
a$UL]J]RQD5V GUXJ IUHH JRQHV DSSO\ IHHW IURP VFKRRO SURSHUW\ RQ SULYDW

property on public property.

trigger a ten-year sentence with no parole in additon 7KH PRVW H[SDQVLYH ODZ LQ WHUPYV
to the sentence imposed for the underlying offense. LV WKDW RI $UNDQVDV ZKLFK GUD

VFKRROV SXEOLF SDUNV SXEOLF KEF
8V VHHQ LQ 7DEOH VWDWHVEBRG P kY WUERBORIIHY DQG XQl

&ROXPELD HVWDEOLVK D JRQH DUl-_H_R?WﬁBW H\I’Wlb'\@@d\] ULQNYV %R\V5
feetin all directions from the property line of schools  g,pstance abuse treatment facilities, and churches.
DQG RWKHU SURWHFWHG DUHDV 7KXV LQ PRVW VWDWHYV

D GUXJ VDOH WKDW WDNHV SODF DQFH RI PRUH
WKDQ WKUHH IRRWEDOO dHOGV DEDEH%T;F’IESKRRO EXLOGLQJ
FDQ UHVXOW LQ HQKDQFHG SULYV Bfg-Hek Poe 1afd Sopl ehRaNced/pehdtigdin wo

GUDZQ JRQHV PRUH WLJIKWO\ VR Dofitefeft vidysFambhgihe BibtbsHiPthitlystbs, the
LQ WKHLU LPSDFW ZKLOH VHYHQ fMksiyheskaRiy bifdnst¥ Withih e frétected

ZLGHU QHW RI IHHW RU PRUH z0ne as distinct crimes with their own penalties or
7TKRXJK WKH VWDWHG LQWHQW R|%|_IJ%I?,OW|'% %}/ rBQRUISD:R 'R
WR SURWHFW VEKRROV  vwDWH Y ®B89 \"i\/ ?—|

. . d|st|nct crimin I 0 e se t at carries an e| tyear

of their policies to areas beyond elementary and
mandatory minimum sentence. In other states, the

secondary schools and onboard school buses. For

H[DPSOH VHYHUDO VWDWHV KDYI—?W eBCIQK’/‘vJ%‘E‘ R?”B'tlﬁeg? derlying
SXEOLF KRXVLQJ IDFLOLWLHYV sx %r%”ﬂfﬁ ”tE%p(Sgﬁ? °8e n
GD\FDUH FHQWHUV  2WKHUYV fe RPPLWWLC
‘HVW 9LUJLQLD LQFOXGH FROOH QFUHDYV

WKHLU GHdQLWLRQ RI 8VFKRRO 9&6}% f@%%ﬁ?ﬁ%"@[eé%r%&ﬂ%‘vymg

DPXVHPHQW SDUNV DQG WKH SD TSR RI VXFK DUHDV

WR WKH OLVW RI FRYHUHG DUHDVewpwHV DOVR YDU\ LQ WKH VHYHU
GUXJ RIIHQGHUV UHFHLYH IRU YLROT

S VR O R R oo (RQH obzv .Q =~ VWDWHV YLRODWLF
a mandatory minimum sentence or sentence

of their policies to areas beyond enhancement that ranges from one year in Virginia

Sl iaeiplefecieolple g lolplolo] sy WR HLIJKW \HDUV LQ &RORUDGR ,Q :O
Island, and the state of Washington, the drug-free
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JRQH YLRODWLRQ GRXEOHV WKH mQOlé RoXdPwisiel @Drihidvs weReUprdgehtor if they
underlying offense. were in the zone solely because law enforcement

RfFFHUV VWRSSHG WKHP WKHUH
.DQvVDV 1HEUDVND DQG 7THQQHVVHH HOHYDWH WKH IHORQ\

class of the underlying drug offense when it is _ .
committed within a drug-free zone, thereby exposing DRUG FREE ZON E LAWS

the defendantto harsher penalties. Similarly, Delaware R E FO R M S

DQG 1HYDGD WUHDW YLRODWLRQ RI WKH GUXJ IUHH JRQH DV

DQ DJJUDYDWLQJ IDFWRU LQ WK H K4HFWw HFPLEW Vs URR KR g EGHQ UHOX
for the underlying drug offense. Finally, some states &ERQVWLWXWLRQDO FKDOOHQJHV WR
DOORZ MXYHQLOH GHIHQGDQWYV WRREFHYRYHREXMWH & KEluHPEY gD YH OH
free zone offense in adult court and to be sentenced |€gislatures to reform their drug-free zone policies.

WR DQ DGXOW LQVWLWXWLRQ IRUALRODWPREYPNH W UK QMY PEGEVHW
laws. DQG &RQQHFWLFXW KDG FRPPLVVL

VXUYH\ WKH LPSDFW DQG HIIHFWLY

LIMITATIONS ON DRUG_FREEQH ObzV LQ WKHLU UHVSHFWLYH )\

UREOHPYVY UHJDUGLQJ WKH VFRSH |

ZONES zones and resulting racial disparities. 2 6HYHUDO

VWDWHY KDYH VLQFH HQDFWHG SRO

$ QXPEHU RI VWDWHYV KDYH LPSRVESVUBEKRX Y WANWULEW LRI H\ &R

on their drug-free zone laws with the intention of ,QGLDQD 'HODZDUH .HQWXFN\ DQG 6
narrowing their focus to more closely align with the  ot5rmed their drug-free zone laws as part of larger

RULJLQDO SXUSRVH RI WKH ODZ (DR P NBLY (KPR © LALIHE soxw Rw

the application of the zone laws based on the nature $UNDQVDV +DZDLL DQG 7H[DV KDY}
of the transaction, the age of the defendant, the time penalties by expanding locations to include public

of day, the presence of children, and whether the housing and playgrounds where selling drugs can
RITHQVH WDNHYVY SODFH RQ SXEOL't:rigBéHeﬁhlalrlrcg %%Sﬁtié_URSHUW%

6HYHQ VWDWHV1$ODVND *HRUJLD /RXLVLDQD ORQWDQD

1HZ -HUVH\ 7H[DV DQG :DVKLE&ONNEDICHT Do

exception to their drug-free zone laws if the offense

RFFXUV ZLWKLQ D SULYDWH UHVERBRBEEWHRXYRY KBYVEEUXI TUHH ]I
children are present and the defendant did not LQ ' Q _ &_RQQH_FWLF_XW OHJLYV
SURAW IURP WKH RIITHQVH 9LUJL &8 ay pgranpyseprs ¢issratign in grniwga,the

ODZ RQO\ RQ SXEOLF SURSHUW\SCO® epne Repgdly i ceqiqinedryg offgrses based

DQG :HVW 9LUJLQLD H[HPswW MR®HEIBRC HAXHEEMGY &RQQHFWLF
IURP HQKDQFHG SHQDOWLHV DV PSRy thrge vegimandaory migimum sentence
SRVVHVVLRQ RIIHQVHV )ORULGD'RIbUTEBRKWWHRW P D& RITHQVH ZL
1HYDGD LPSRVH VRPH IRUP RI wEPW BYPiFHQYEIR0FORPISY, OREGYCare center

their laws so that they only apply when children are remains in effect.

present. +RZHYHU IXUWKHU UHIRUPV PD\ VRF

1HZ <RUN DQG 6RXWK &DUROLQD WihLun WKW ERWEdbyWYVLRQ &l
NQRZ WKH\ DUH LQ WKH JRQH zKRBCWKINY PRppk WP QygRXFXV VSRQVRL
RIIHQVH ZKLOH 1RUWK &DUROLGD YBlQBHEREWK WHERR\DH RIEWKH VWI
exempt small quantities of marijuana from their zone URP IHHW WR IHHW 7KH EL(
ODZV ,QGLDQD LV XQLTXH LQ wkb@ W{Hr &ROWHT VOO WWIRKVH RISt
GHIHQVHY WR LWV JRQH 0Dz GHIRDEDBRAMT BHRBFRRE QYK VXFFHHGHC
HQKDQFHG SHQDOWLHV RI WKH 0DZ-OIOWRRE ZHYY g{gﬁ)'ﬂ EUBHYHC ZLWKE

WKH ELOO VWD G DQG ZLOO QRW
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IHYHUWKHOHVY SURSRQHQWYV RI IWrkdporsde @mOthd& ROOH bMRR Kelsey Waiffman,
LOQWURGXFH LW DJDLQ LQ WKH QH[WUPHUIOAORW LI DXAVFQRQHUVLW\ D
EHIJDQ VWXG\LQJ WKH LPSDFW DQG
DELAWARE WKH VWDWH ODZ 7KHLU dQGLQJV ZlI
LQ ODVVDFKXVHWWY DQG &RQQHF
'"HODZDUH5V GUXJ IUHH JRQH ODZ]|RONVdEOW ONGRSIWGHOGDUWIH SRUWLRQ
1989 and created 1,000-foot zones around schools LQ ,QGLDQDSROLY DQG PRUH WKDQ
DQG IRRW JRQHV DURXQG SDUNMRo haRthar Lfalony Rlggs Rais€l under the drug-
drug offense—including simple possession—within  ITUHH JRQH VW D W X WPkbfessdtuKkaufntad F N
the zone constituted a distinct felony offense. In DQG KHU VWXGHQWY SUHVHQWHG WK
DV SDUW RI D JHQHUDO HIIRUM G\L® QB GXFD WH BRRWPIPLMIWWHH RQ &R
SHQDOWLHV IRU GUXJ XVHUV DQ@OQQEZ&HVY ICHYBOYWHOWHQY WRAG
*HQHUDO $VVHPEO\ SDVVHG DQG *WXHUQRHFLIDFNOY FRNHBIQHG ,QGLDQEL
signed a bill that substantially reformed the state’s 6WXG\ &RPPLWWHH LQ 2FWREHU

drug laws. contributed to the defeat of the bills in the legislature.
7KH ODZ VKUXQN 'HODZDUH 5M a@ugxree zorte Ensg ik Galrdary 2012, the Indiana
IURP IHHW WR IHHW W DBX¥R HPUHH B RXAEWWKHIGKHFHG WKH \H

categories of drug offenses—simple possession, .RNRPR PDQ FRQYLFWHG RI SRVVHVVL
DJJUDYDWHG SRVVHVVLRQ DQG Gfunadjuahsi and caQairie2nitivika Wugtree zone. ©
sentence for each offense depending on the type % HFDXVH WKH PDQ ZRXOG KDYH IDI
DQG TXDQWLW\ RI GUXJ LQYROYp®mn seqiahcenok ehlySI8 orhQ # His offense
RU DEVHQFH RI DJJUDYDWLQJ hRadweckrired wiBiderke\zone7 tkedcourt found that
ODZ PDNHV FRPPLVVLRQ RI WKH the Q@yday eenteQck ViRab| gr@@alyHdisproportionate
ZLWKLQ D GUXJ IUHH ]RQH DQ DJJWBYWWH QUHMHWWRAW RUWMKKIHFULPH )X

purposes of sentencing. signaled that it would continue to reduce harsh
sentences imposed under the drug-free zone law
INDIANA ZKHQ LW UHGXFHG D VLPLODU VHQWF

Indiana’s original drug-free zone law, passed in 1987, Ig )r(e;pl(jrﬁi, |:0 gdlgrisj \'[/Ces:c\)/ncze:_r'\sooéths \I/nwrllaH LY
raised the felony class of the underlying drug offense ‘

IURP &0ODVV % WR &ODVV $ LI WKH;H?I%@I%%FYM\U‘I-Y\@ YW g WKH OHJ
IHHW Rl VFKRRO SURSHUW\ D SXEBDLRYEBENH §HREH VEIQHG D ELC

KRXVLQJ FRPSOH[ RU D \Rxwk sURYEBHF TFH MUY WREgY 0Dz 7KH E

N - JRQHV IURP IHHW WR  IHHW DQ

state law, the penalties imposed for committing a ) .

&ODVV $ IHORQ\ DUH VXEVWDQw 2860 BUPle hopsipchepigxer gng pouth

LPSRVHG IRU D &ODVV % IHOR QROIFGM LI i ago qedgddhy requirement that

H[SRVHV D GHIHQGDQW WR D VHQWHNBFRSKYE reagonably epgsied o be present

LQ SULVRQ ZLWK DQ DGYLVRU\ VH prgegy|ng diug pfigrse opgursqlgstly, the

D &0DVV % IHORQ\ H[SRVHV D GHIHOE \ﬁR%VW&/@Q@’MQ RILWKH

RI WR \HDUV LQ SULVRQ ZLWKDD%HBS' YKLWUL\Q\?HFQL\HE FUWDQFHOI Rl

of 10 years. In 2007, two bills were introduced—one RITHQVH WKH VHYHULW\ RI' ZKLFK LV

LQ HDFK KRXVH RI WKH oHJILVODYWRUHDRER D BARK G Rib YfKH GUXJ LG

H[SDQGHG GUXJ IUHH JRQHV WR FkX% PEIMR pg/ WHERWEYHY . QGLDQD:
EXV VWRSY UHVSHEWLYHO\ structure and penalties, a defendant sentenced under

WKH UHYLVHG ODZ QRZ IDFHV D PD(
penalty of one year rather than twenty years.

The Sentencing Project » 1705 DeSales Street NW, 8th Floor « Washington, D.C. 20036 « sentencingproject.oflg



Q .
EEETENC.NG POLICY BRIEF: DRUG-FREE ZONE L/

PROJECT

KENTUCKY XUEDQ DUHDV ZHUH dYH WLPHV DV (

free zone as residents of rural areas.’® 7KH

IDZPDNHUV PRGLAHG WKH VWDW%dBr%DGp%dW%Ww VRRI MG WKDW PRUH
LQ 7KH SURYLVLRQ ZDV LQBGECHSR I Pr FRVYIRBYiowyv oLYHG LG
SDENDJH RI VHQWHQFLQJ UHIRUPIe\ésWAﬁ%YHirdZdTJHHT{e%&o%r%sv\{iiﬂgo. PPI also

to address the state’s growing prison population. found that the addition of Head Start facilities to

6WDWH ODZPDNHUV VKUXQN WKH, G X} 19dd! flspldpStdnaiblyRifmpacted poor
1,000 yards to 1,000 feet. Anecdotal reports suggest HLJKERUKRRGY VLOFH VXFK IDFLO

WKDW WKH RULILQDO JRQH 2DV D ZLVIWERH R hKEY W ERWoRAY ik HuH IR
states impose a zone measured in feet rather than located there.

\DUGV 7KH FKDQJH LQ SROLF\ ZDV DGRSWHG ZLWKRXW

opposition As a result of the issues surrounding the state’s
GUXJ IUHH VFKRRO ]JRQH ODZzZ OHJL
MASSACHUSETTS ODVVDFKXVHWWV5V MRLQW -XGLFLDU
D ELOO WKDW ZRXOG KDYH VKUXQN W
,Q WKH *HQHUDO $VVHPEO\ RILRPDWNORPKMKNMHWRWYY RI WKHLU HIIHF
SDVVHG WKH VWDWH5V dUVW GUWXHJERR]IRQH WKH *HTKHBB O $VVHPEO
LPSRVHG D \HDU PDQGDWRU\ PLQLRRERPHWHQWHQWHK WKH HQGRUVHP
IRU FRQYLFWLRQV RI VHOOLQJ RU HMLIVW BIDBEAKWIFNJ GVUKH V HHQMWWKDRQ $VVEH
IHHW RI D VFKRRO $ D P HWQIGHPW QMW GXUFHHAG DWKH VL]H R1 ODVVDFK

IRRW ]RQH DURXQG SDUNV DQG D IHHDWPMWEFRGPHQMHW DQG OLPLWHG
added a 1,000-foot zone around day care and Head J]RQHV5 RSHUDWLRQ IURP D P PLGC
Start facilities. 8 Efforts to reform the law began
LQ ZKHQ 'RUFKHVWHU 'LVWNEWVIERSEYW -XGJH
Sydney Hanlon noticed that a majority of drug-free
JRQH GHIHQGDQWYV LQ KHU FRXUWHZR-RHRJ VZHA\UHU B PIEDND RWHG LWV GUXJ
+LVSDQLF DQG UHTXHVWHG WKDWRIRVUAMAHKIISD QW IGWX BQHYHVYDWLRQ LQ
researchers conduct an analysis on the racial impact  drew a 1,000-foot zone around schools; distributing,

RI WKH ODzZz 7KH UHVHDUFKHUYV Gdspetsirg QovwWgbésedNiKgDMeh interR to distribute
WKH GHIHQGDQWYVY ZKR UHFHLYHGG HRKXDRIFMKGL ¥ HNRDMQFRQMH ZDV FODV V
XQGHU WKH GUXJ IUHH JRQH ODZ ZdtbbyHith @ hfedly&abmahdétsr Rihimdm prison
HYHQ WKRXJK RI WKRVH DUUHVWHGWRORHJXDYLRODWARQMYVH\ ODZP
statewide were white. IRRW JRQH IRU GUXJ VDOHV DURX:

FRPSOH[HVY SDUNV_ OLEUDULHV DQGC

7KH QH[W OD\HU RI GUXJ IUHH RO Jﬂé_ﬁa@%%&i%ﬂﬂé&a séddni-degree offense,

FRQGXFWHG E\ :LOOLDP %URZQVErﬁH I'—%ND IfJI-||_V°/ VW QP LV WKH S

8QLYHUVLWA 6FKRRO RI 3XEOLF HRPQWK ypR S VY1IBRRRWAM FrRxUwWY K
RI GUXJ VDOH FDVHV LQ )DOO0SLYH A RZRBEGIB UGk vwbDwxWH

DQG 6SULQJAHOG ODVVDFKXVH&/[\_SV\\QDUOQUB& \X/|E-||_L|JQ/JH+JRFDWLRQDO W
IRXQG WKDW VFKRRO JRQHYV FRY'EJtHe'F'e%ucatiorBllfa |{|<e'§| WKUHH

VWXGLHG FLWLHYV DQG RY RKBK S RYHUW\ DUHDV
dQGLQJV OHG %URZQVEHUJHU WR WHFRIPPHRGI WKIDDYWWRBY LQFOXGL!
ODVVDFKXVHWWYV JRQH EH VKUXQSOIWRFIPQFH DQHEHWO WMROLHYV $JDLQVW 0
IHHW prioritized reform of the state’s drug-free school
RQH ODzZV 7KLV ZDV LQVWUXPHQWD
7KHVH dQGLQJV ZHUH EROVWHU}%;Ci_'FEL\ WHHI'—SF\RdWQH WKH 1HZ -H

D)
LVVXHG E\ WKH 3ULVRQ 3ROLF\ V@F&W%Vé_@L?HYf' &?U?’L’PL %’éVGHQWHQFLQ

UHVHDUFK ZKLFK IRFXVHG RQ +£F§I§§LF\R/L%P%<%\%96? KDW WKDW HOQIF

ZHVWHUQ ODVVDFKXVHWWY UHYHDOHG WKD LGHQWYV RI
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IUHH ]JRQH ODZV KDG D GHYDVWDWIR®PEURAKBBRW LR®! BIDFRWUIW\RI VHQWH

GHIHQGDQWY EHFDXVH 1HZ -HUYV Hyarihered-b@attisan\ sGiR@OW@D abldpdd in 2010.

XUEDQ DUHDV ZHUH WUDQVIRUPHTKH QAVRRS LRIFDW\LLYRHQ SdBythmedartddted fak K D W

I[UHH9 JRQHV 1HDUO\ HYHU\ GHIHDGE®OYXV RIITHRR/GHYLEWHE HQKDQFHPHQ

DQG LQFDUFHUDWHG IRU D GUXJ INBRZIGQRGIRIWRNW IKH IRIZ VKH ZDV L

-HUVH\ ZzDV HLWKHU ¥ GRHN&R B P DWWt @Eintent of selling.

UHFRPPHQGHG WKDW WKH OHJLVODWXUH VKULQN WKH VL]H

of the zones from 1,000 to 200 feet and eliminate CONCLUSION

the mandatory minimum sentence for school zone

YLRODWLRQV Drug-free zone laws were initially promoted as an
DWWHPSW WR NHHS GDQJHURXV GUX

7KH FRPPLVVLRQ5V ELOO SDVVHGFde:@@QQWWW SOGDFWLFH GUXJ IU

EXW VWDOOHG LQ WKH OHJLVODWeiddidd @b 'dr b Wsuedd WitHin the &frhindl D U V

ODWHU *RYHUQRU -RQ &RUJLQH VJQma £ Q@ WRVQBRZPD ELQOUWKRYwWoO\ L

did not alter the 1,000-foot zone size, but eliminated  penalties and by subjecting urban poor and minority

the mandatory minimum prison sentence for school  popylations to harsher penalties than others for

zone offenses and enhanced judicial discretion in  gimilar drug offenses. Spurred by more than a decade

such cases. RI UHVHDUFK D QXPEHU RI VWDWHYV
WR UHIRUP WKHLU GUXJ IUHH JRQH (
SOUTH CAROLINA burdens they impose on poor people and people of

FRORU ZLWK QR EHQHdW WR SXEOLF
6RXWK &DUROLQD PDLQWDLQV DQWIRRQELYHURRDHRIFPRRIEHO IRU RW
than 2,600 feet, or a half mile, around restricted WKH PRYHPHQW IRU IDLUHU PRUH F
DUHDV +RZHYHU ODZPDNHUV PREBR WG YW WRL EXHWD\E IRRPHQWXP LQ

penalty enhancements in restricted areas when a

ENDNOTES

1 *UHHQH - 3UDQLV . DQG =LHGHQEHUJ - 'LVSDULW\ E\ '"HVLJQ +RZ
0 DQG IDLO WR SURWHFW \RXWK -XVWLFH 3ROLF\ ,QVWLWXWH $YDLODEOH I
GRFXPHQWYV BUHSBGLVSDULW\E\GHVLJQBGS MM UG SGI

2 Ibid.
IDZUHQFH $ 87UHQGY LQ 6HQWHQFLQJ DQG &RUUHFWLRQV 6WDWH
/HILVODWXUHY $YDLODEOH DW KWWS ZZZ QFVO RUJ 'RFXPHQWYV &- 7TUHQG

4 /HIJLVODWLYH 3URJUDP 5HYLHZ ,QYHVWLJDWLRQV &RPPLWWHH 80DQG
Z2Z FJD FW JRY SULGDWD 6WXGLHY ODQGDWRU\BOLQLPXPB6HQWHQFHVB)
.DXIIPDQ . HW DO 7THVWLPRQ\ EHIRUH WKH 6HQWHQFLQJ 3ROLF\ 6WX
GHSDXZ HGX aNNDXIIPDQ QHZGUXJ]RQHODZV 7THVWLPRQ\ KWPO

6 Abbot v. State 1( G ,QG

7 Walker v. State 1( G ,QG SHU FXULDP

8 3ULVRQ 3ROLF\ ,QLWLDWLYH 7KH *HRJUDSK\ Rl 3 XQLVKPHQW +RZ +X.
&RPPXQLWLHYVY )DLO WR 3URWHFW 6PDOO &KLOGUHQ $YDLODEOH DW KWWS

9 %YURZQVEHUJHU : $Q (PSLULFDO 6WXG\ RI WKH 6FKRRO =RQH /DZ LQ 7

10 3ULVRQ 3ROLF\ ,QLWLDWLYH 7KH *HRJUDSK\ Rl 3XQLVKPHQW +RZ +X.
&RPPXQLWLHYVY )DLO WR 3URWHFW 6PDOO &KLOGUHQ $YDLODEOH DW KWWS

11 6 WDII 86 XSSOHPHQWDO 5HSRUW RQ 1HZ -HUVH\5V 'UXJ JUHH =RQH &UL

&RPPLVVLRQ WR 5HYLHZ &ULPLQDO 6HQWHQFLQJ $YDLODEOH DW KWWS
schoolzonereport.pdf.
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Appendix. Drug-Free School Zone Laws by State

State

Alabama

$ODVND

Arizona

$UNDQVDV

&DOLIRUQ

&RORUDGE

&RQQHFWI

Delaware

District of
&ROXPELD

Florida

*HRUJLD

Hawaii

Statute

Zone Size

&RGH RI $O0D IW
i %
AK Stat. § W
11.71.040-41
$ 56 i W
property);
1,000 ft.
(public
property)
$ & $1,000 ft.
411
LD $Q|Q,0MfO
+HDOWK
6DIH W\ &RGH
i
R & 5 |6L,800 ft.
_FXW &|* 6 $IW
21a-278a
'"HO & | W
4701
'& 67 i 1,000 ft.
904.07a
FS.A. 8 1,000 ft.
*D & RIHAO ft.
$QQ i
HRS § 712- W
1249.6

Su

Covered Locations

Schools (includes
colleges), public
housing projects

Schools, school

buses, youth and
recreation centers

Sahbalg H

3XEOLF SDUN
(includes colleges

DQG XQLYHUV

school bus stops,

VNDWLQJ ULQ

<0&%V FRPPX
centers, public
housing complexes,
substance abuse
treatment facilities,
day care centers,
churches

Schools

Schools, school
buses

Schools, public
housing complexes,
day care centers

6FKRROV S
churches, rec. areas

Schools (including

[

XQLYHUVLWLH

care centers, public
swimming pools,
playgrounds, arcades,
youth centers, public
housing complexes

Schools (including

XQLYHUVLWLH

centers, churches,
public housing
FRPSOH[HV

Qq

3

6FKRROV SDU

playgrounds,
recreation centers,
public housing
complexes

Schools, school

EXVHV SDUNYV

housing complexes

POLICY BRIEF: DRUG-FREE ZONE LA

Covered Offenses

Sale

3RVVHVV

UHFNOHV
HLWKHU

degree felony)

LRC

\%
HVVQ
U

Sale, possession,
manufacture

PogdessRiR O V
GHOLYHU\
Lrivdiuifbsture, sale

NV
DLW\

3RVVHVVLR(
LQWHQW Gt
sale, manufacture

3RVVHVVLRC
LQWHQW Gk
sale, manufacture

3RVVHVVLR(
LQWHQW Gt
sale, manufacture

DBRVVHVVLRC
LQWHQW Gt
sale, manufacture

Distribution,
VSRGDOANVVLR
intent to distribute

3RVVHVVLRC
V. Q W B 'Q AD LeH
sale, manufacture

DUNYV

NMWRVVHVVLRC(
LOQWHQW Gt
sale, manufacture

3RVVHVVLR(
LRXNEHOQW Gk

sale

Penalties

\HDU PDQC
no parole

) &0 v& RU
H% M HORQ\
BRU W K

Increases
SUHVXPSWL
and max by 1
year

10-year additional
sentence
(concurrent or
FRQVHFXWL
no parole

) Z \HDUV
1 distretioaky

Limitations

51P$Q

RUOLDADW H
residence +
personal

1%
YH PLQ

YH

Defendant >
18 years old,;
school hours
only; only
applies to
places children
expected to be

)8X¥ear mandatory | 1 $

1@ih Y HU\

) Z2ZHDU PDQG1 $

110 adHitibhal

(consec)

J¥MIJUDYDWLQU $

HPDFWRYU 0LQ

&ODVV ' )HORQ\

8S WR [ dQHL $

0858 WR |

maximum

sentence

) 2ZHDU PDQ |[PLQ (I"THFWLYH

1OLYHU\ 6am-midnight
(schools only)

085S WR \HDBWVLYDWH

1OLYHU\ residence +

dQH FRQVH peétabhaly+H
no child < 17
present

D&0DVV & RU K®DVV

1D felyry U \
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Statute

Zone Size

Covered Locations

POLICY BRIEF: DRUG-FREE ZONE LA

Covered Offenses

Limitations

Idaho

Illinois

Indiana

lowa

Kansas

HQWXFN\

Louisiana

ODLQH

0DU\ODQG

ODVVDFKX

OLFKLJDQ

OLQQHVRW

OLVVLVVLS

OLVVRXUL

ORQWDQD

, & $ i
124.401A

K.S.A. 21-

KRS §
218A.1411

LSA-R.S.

(=

$0
$

0"' &
PLQD

VHWWV 0
I -

5SL oL
Ann. §41-29-
142

9% 0

0&$
109

1,000 ft.

1,000 ft.

1,000 ft.

1,000 ft.

1,000 ft.

2,000 ft.

160GH ft.

R,@OB ft.

O /DZ

*SW &

$,000 ft.

i TW

V &RWGHIU
building;

1,000 ft. from
property line

3000 ft.

1,000 ft.

Schools

Schools, school
buses, public housing
complexes, public

SDUNV FKXUF

nursing homes

6FKRROV

Schools

Schools

Schools

Schools (including

XQLYHUVLWLH

treatment facilities,
religious facililties,
public housing
complexes, day care
centers

Schools, school
buses

Schools, school
buses

Schools, preschools;
SDUNYV W

Schools, libraries

6FKRROV S
housing complexes

BdPools, churches,
SXEOLF SDUN
EDOOSDUNYV
gyms, youth centers,

[

q

3

PRYLH WKHDW

Schools (including

XQLYHUVLWLH

buses

Schools

3RVVHVVLR(
LQWHQW Gt
sale, manufacture

3RVVHVVLRC
LOWHQW Gt
sale, manufacture
KHV

Fodsdésion,
GHOLYHU\

B3RVVHVVLRC
LQWHQW Gt
sale, manufacture

3RVVHVVLRC(
intent, sale

7TUDFfENLQJ

3RVVHVVLRC
VhtenGdalx J

7TUDfENLQJ

3RVVHVVLR(
LQWHQW Gt
sale, manufacture

B3RVVHVVLRC
LQWHQW Gt
sale, manufacture

3RVVHVVLRC(
LQWHQW Gt
sale, manufacture

D RbEk¥ssiGnX E O L
GHOLYHU\
manufacture, sale

3RVVHVVLRC(

LOWHQW Gt
5 $ake OrlaRufacture
HUV

Distribution, sale

Vv VFKRRO

Distribution, sale

Penalties

) ZZHDU PDQU
110 lifey H U\

D& ODVV ; )HC
HOLYHU\
/[HYHO )HO

)85 WR \HD

| edhavicéiant
) Z JHORQ\ /
&0DVV

DOD[LPXP dQ
XS WR

times maximum

sentence

Varies based on
drug

)8 WR

1(@st offeiride);

\HDU PDQC(
(2nd+)

) Z \HDUYV
JOLYHU\

\HL

D2-Fear minimum

1 (@dgé H U\
may modify)

FSentence degree
enhancement

H
1O lifer

PDQJ(
\

DU
HU

&ODVV $ )H

\HDU PDQC
to life

51P$Q

DRQ\ 183

\
%ULHe\ LQ
zone while
minor was
present;

1R PLQRU
present;

/DZ RfFHU
requested or
stopped in zone

RQ

WDefendant > 18
years old

HYHO 13

YHORQ\ 1%

H3ULYDWH
residence +
no child < 18
present

183

D W\G
5 PLQ

DP PLGQLJK

only

13

13

51P$Q

ORQ\ 13

5 3RILY DWH
residence +
no child < 18

present
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Covered Offenses

Penalties

Limitations

IHEUDVND

1IHYDGD

1HZ
Hampshire

1HZ -HUVH

1HZ OH[LF

1HZ <RUN

IRUWK &D

IRUWK 'DN

Ohio

2NODKRPD

Oregon

3HQQV\OY

Rhode Island

1HE
28.416

5

0F.LQ
Penal Law §
220.44

UROLQD

2N
St.Ann. §
2-401(F)

O.R.S. §

DQLD
|

*HQ /DZV
|
28-4.07.1

51-080 &.W

1,000 ft.

1,000 ft.

4,000 ft.

61,000 ft.

Q,B005f

n,@04t.6 $

818000 ft.
D

1,000 ft.

2,000 ft.

1,000 ft.

AMo&ft6 $

900 ft.

Schools, playgrounds,
colleges (1,000 ft.);
\RXWK FHQWH
arcades, public pools
(100 ft.)

Schools, campuses,
school bus stops
SODVJURXQGV
SRROV YLGHR
arcades

Schools, school
buses

Schools, school
buses

Schools

Schools, day care
centers

Schools, child care
FHQWHUV SD

Schools

Schools

Schools (including
XQLYHUVLWLH
public housing
complexes, child care
centers

Schools

6FKRROV SDU
playgrounds; school
EXVHV W

6FKRROV SDU
playgrounds

3RVVHVVLRC(
LOQWHQW Gt
Ls&le, ManafacRire

Possession,
GHOLYHU\
manufacture, sale

7TUDfENLQJ

3RVVHVVLRC
JNQWHQW G
sale, manufacture

3RVVHVVLRC(
LQWHQW GH
sale, manufacture

Sale

3RVVHVVLR(
WL QWBQNW Gk
sale

'"HOLYHU\
manufacture

NMWRVVHVVLRC
LOWHQW Gt
sale

Digtribution,
manufacture

~

Z )H
OLYH

Q\

-
cO
)

HDéfdr@lant > 18
years old

JHJJUDYDW L Qaithin 1 hour
BeCtot of school hours
(school bus
stop only)
d1¥earmand min | 1 $
1-02x YieXdimum
penalty for
underlying
offense
D) 2ZHDU PDQG-RIGRH PD\
11 [pafréldJ \ adjust parole
ineligibility
based on
mitigating
IDFWRUV SULYI
residence +
no child < 18
present + not
IRU SURdAW
First-class Felony |Possession
limited to
defendants > 18
years old
&ODVV ANtk géas
8DFFHVVLEOH9
to public; some
drugs require
NQRZOHGJH RI
zone
D& 0ODVV ( )HORQ\ J PDUL
1OLYHU\ excepted

)8Fear sentence;
110defémtiaht > 21,
8-year mand min

OLQ WK 'H
Felony

)2¥. max sentence
1OLYHU\

&ODVV $ )H

ODULMXDQD
excepted

JU H$H
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Statute Zone Size Covered Locations Covered Offenses  Penalties Limitations
6RXWK &DUROLQD  &2FB@DH. i | Schools (including 3RVVHVVLRQ85 WR \ H DDefendant must
XQLYHUVLWLHM. QWBOQNW G HsehtehkekeU \ NQRZ RI ]RQH
playgrounds sale, manufacture police cannot
stop within
zone
6RXWK 'DNRWD 6'& 1,000 ft. Schools, youth Possession, &ODVYVY )HORXQGJH PD\
42-19 centers, public GHOLYHU\ \HDU P D Q Gadjustxentence
swimming pools; manufacture, sale
YLGHR DUFDGHYV
ft.)
THQQHVVHH 7 &| 1000 ft. Schools, child care 3RVVHVVLRQ Z )HORQ\ /HYHO 19
centers, libraries, rec. | intent,
FHQWHUY SDUNEWOLYHU\ DOH
manufacture
7TH[DV 9 7 & $1,000 ft. Schools (including Possession, \HDU P D|[| Possession
+HDOWK XQLYHUVLWLHMGHOLYHU\ sentence excepted if
6DIHW\ &RGH SOD\V\JURXQ G V| mahutaktire, sale LQVLGH SULYDW
i arcades, youth residence +
centers,; public no child < 18
VZLPPLQJ SRROV present
ft.)
8WDK 8 & $ | 1,000 ft. Schools (including 3RVVHVYVLR QFirst Degree 13
XQLYHUVLWLH\NhtenE KLOG Felony
FDUH FHQWHUW FEOWWW\ VDOH
arcades, rec. centers, | manufacture
DPXVHPHQW SDUNYV
churches, shopping
malls, sports
IDFLOLWLHV PRYLH
theaters, playhouses,
SDUNLQJ ORWV OLEUDULHV
Vermont 18 V.SA. 8§ W Schools, school Distribution, sale 8S WR \HDW $
buses sentence
Virginia 18V.SA. § 1,000 ft. Schools, school 3RVVHVVLRQ Z \HDUV P DRuBlic property
buses, school bus intent, min only; school bus
stops, day care GHOLYHU\ VDOH stop limited to
centers, mental manufacture when children
health facilities are present
Washington :HVW5V 5&,000 ft. Schools, school B3RVVHVVLRQQ2Zmax sentence | SULYDWH
buses, intent, residence +
school bus stops GHOLYHU\ VDOH no child < 18
manufacture present + not
IRU SURdAW
West Virginia : 9D &R GIHDOO ft. Schools (including Distribution, sale 1R SUR ED E WlefR@lahRL8
§ 60A-4-406 XQLYHUVLWLHV \HDUV years old
Wyoming W.S.1977 § W Schools, school 3RVVHVVLR Q2Fear mand min | Penalties less
buses intent, for minors and
GHOLYHU\ VDOH for possession
manufacture
“ THE 6JKU DTKG'PI RCRGT YCU YTKVVGP D[ OKEQNC
“:‘ SENTENCING #FXQECE[ CV 6JG 5GPVGPEKPI 2TQLGEV CPF
24 PROJECT #UUQEKCVG 2WDNKUJGF &GEGODGT

RESEARCH AND ADVOCACY FOR REFORM

&G5CNGU 5VTGGV 09
9CUJKPIVQP & %

UGPVGPEKPIRTQLGEV QTI
The Sentencing Project » 17

6JG 5GPVGPEKPI 2TQLGEV YQTMU HQT C HCKT
VIUN@REO D[ RTQOQVKPI TGHQTOU KP UGPVGPE
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CNVGTPCVKXGU VQ KPECTEGTCVKQP
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Tennessee’s Drug-free Zone Law:

Defective by

by Devon C. Muse

Children and illicit drug activity do not mix and gsoscribed locations is negated, thus diluting the special
a society we recognize this. In fact, every state iprittection intended by the law. Aside from negating the
U.S. has adopted drug-free zone legislation re edtitgnded purpose of the law, states’ failure to tailor their
this notion. Drug-free zone laws (“DFZLs”) aim @FZL to their particular needs results in disparate
ensure the safety and well being of our children iamghcts on minorities and lower-income classes, who
their surrounding communities by discouraging dalgeady are e ectively forced to reside in these densely
activity near locations children frequent, such as scipopislated areas for socioeconomic reasons. Merely by
or parks. A noble goal indeed. But what if the lavhiir minority or low-income status, individuals face
failing? Or even worse, what if the law is doing mamd receive harsher sentencing violations than -an indi
harm than good? Recent congressionally led and instdual who lives in more a uent, less dense suburbs.
tionally driven research makes this concern all-too-real,
bringing to the forefront an important question: WhatSo, what should we do? Tennessee needs to investigate
should Tennessee do in light of these ndings? for shortcomings in its DFZL. e state’s legal commu

nity has voiced and continues to voice opposition to the

Tennessee’s DFZL (TENN. CODE ANN. &urrent construction of the law, and with recent ndings
39-17-432) aims to deter drug activity away from yoo#illing into question substantively similar DFZLs in
by requiring enhanced and mandatory minimyuarisdictions akin to Tennessee, the concern is well
sentences for criminal drug-law violations within overanted. Many other states already reviewed their
thousand feet of any school, child care agency, pdhlig-free zone legislation, found substantial defects, and
library, recreational center, or park. On its face, suoiade bene cial corrections to their law. at path, if
law seems perfectly reasonable and suitable for ptakieh by Tennessee, can provide the bene t of ensuring
ing special protection to our youth. But in this genemir DFZL adequately protects our vulnerable youth.
ized assumption lays a problem. Such a realization however, is impossible without proper

investigation. How to x our DFZL is a fact-specic

Statistical research demonstrates that when the “Bi}'Spton and while other jurisdictional studies provide
{@ance on the issue, the answer depends upon the

zones” employed under DFZLs are not adequa%/lé' -
tailored to a state’s needs, the primary deterrent val iy of defects unearthed by a thorough statistieal anal
and practical consideration of Tennessee and its

the law is often rendered ine ective and dispa L. Ultimately, the circumstances demand that the
Impacts on minority and lower-income communit e éssee Geng’ral Assembly and social engineers of this
are furthered. For example, consider urban area e 1Dly and st 9

e take legislative and investigative action to ensure

other densely populated sections of a municipaliy. , . \ .
ese areas generally retain more schools, parks, an ) lﬁgggﬁ(ﬁg/ gfs c:)lérscs:ic;)rlr;munlty are as safe from illegal

like, meaning more drug-free zones per square mil
the zones per square mile increase, the super-eriminal

ized areas begin to overlap until entire communitieS@read the Mr. Muse’s full report on Tennesse#rseDrug-
turned into giant, unbroken, drug-free zones. e evezones, visit memphisbar.org/news-publications/mephis-
lapping zones create a blanket so large that any inCe\iys-magazine/2016

to avoid participating in drug activity near the

Devon C. Muse is a second-year law student at e L_JnlverS|t_¥ of Memphis Cecil C. Humphreys School of
Law. He received his bachelor of arts in political science with a minor in legal studies from East Tennessee
State University. Muse is active in the commupnity as well as his law school, where he serves on the Memphis
Law Review and Moot Court Board. He previously worked as a judicial extern for the Tennessee Court of
Criminal Appeals and as a legal intern for Spivey King & Spivey LLP. He currently works as a graduate
research assistant to Professor of Law John Newman, and intends to spend his summer in Nashville,
Tennessee as a legal intern for the Tennessee Attorney General’s O ce.
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